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The following releases relate to self-regulatory or- 
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34-16179 
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33-6119 Proposed rule which permits open- 
end management investment com- 
panies to bear expenses associated 
with the distribution of their shares, if 
such companies comply with certain 


conditions and procedures. 


Proposing a small issue exemptive rule 
which would allow certain corporate 
issuers to offer and sell up to $2,000, 
000 per issue of their securities to an 
unlimited number of institutional-type 
purchasers and to thirty-five other pur- 
chasers. 


Notice that all comments regarding 
proposed Rule 19c-3 submitted after 
July 23, 1979, will not become part of 
the official record but will instead be 
placed in a sub-file for public review. 
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Release Nol 10862/September 7, 1979 
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Bearing of Distribution Expenses by Mutual Funds 
AGENCY: Securities and Exchange Commission. 


ACTION: Proposed rulemaking and amendment to 
form. 


SUMMARY: The Commission is proposing for public 
comment a rule to permit open-end management 
investment companies to bear expenses associated 
with the distribution of their shares, if such 
companies comply with certain conditions and 
procedures. The proposed rule requires that any 
decision by an open-end management investment 
company to use its assets to finance distribution be 
approved by its shareholders and directors, 
including its disinterested directors. The rule also 
contains provisions intended to ensure that the 
disinterested directors are not dominated nor 
unduly influenced by management, that the 
directors are fully informed and they exercise 
reasonable business judgment. The procedures in 
the proposed rule by which shareholders and 
directors would approve a plan to use assets for 
distribution are generally similar to those 
prescribed by statute for approval of investment 
advisory contracts. In addition, the Commission is 
proposing for public comment: 


(1) a rule to exempt from the requirement of prior 
Commission approval certain transactions between 
open-end management investment companies and 
their affiliated persons whereby investment 
company assets are used for distribution, if those 
arrangements comply with the conditions and 
procedures generally applicable to a plan to bear 
distribution expense, and 


(2) certain disclosure and reporting requirements 
relating to use of assets for distribution, including a 
revision of the registration and reporting form for 
open-end management investment companies. The 
Commission is taking these actions because it 
believes that directors and shareholders of open- 
end management investment companies should be 
able to make business judgments to use their assets 
for distribution in appropriate cases but that, in view 
of the investment adviser’s conflict of interest with 
respect to any recommendation to bear distribution 
expenses, any such exercise of business judgment 
should be subject to conditions designed to ensure 
that it is made by persons who are free of undue 
management influence and have carefully 
considered all relevant factors. 
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DATES: Comments must be received by December 
7, 1979. 


ADDRESSES: Send comments in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, D.C., 20549. 
All submissions should refer to File No. S7-743. All 
comments received will be available for public 
inspection and copying in the Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


FOR FURTHER INFORMATION CONTACT: 


Richard W. Grant, Special Counsel to the 
Director 
(202) 272-2041 


or 


Dianne E. O'Donnell, Acting 

Special Counsel 

(202) 272-2115 

Division of Investment Management 
Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 


SUPPLEMENTARY INFORMATION: The 
Commission is proposing rule 12b-1 [17 CFR 
§270.12b-1] under the Investment Company Act of 
1940 [15 U.S.C. 80a-1 et seq.] (the ““Act’’) to permit 
open-end management investment companies 
(“mutual funds” or ‘‘funds’’) to bear expenses 
associated with the distribution of their shares. 
Because the investment adviser has a conflict of 
interest with respect to any recommendation to 
bear distribution expenses, the rule contains 
conditions intended to ensure that the disinterested 
directors are not dominated nor unduly influenced 
by fund management, that the directors are fully 
informed and they excercise reasonable business 
judgment. Among the significant provisions of the 
rule are the following: 


—Selection and nomination of directors who are 
not interested persons of the fund would be 
committed to the discretion of such disinterested 
directors; 


—A fund which decides to bear distribution 
expenses would be required to formulate q written 
plan describing all material aspects of the proposed 
financing of distribution, and all agreements 
relating to implementation of the plan would be in 
writing; such plan and agreements would contain 





certain provisions similar to those required by the 
Act for investment advisory contracts; 


—The plan and any related agreements would have 
to be approved by a vote of at least two-thirds of the 
fund’s outstanding voting securities and at least two- 
thirds of its directors, and at least two-thirds of its 
directors who are not interested persons of the fund 
and have no direct or indirect financial interest in the 
operation of the plan or in any agreements related to 
the plan; 


—In considering a plan to finance distribution, the 
directors would be required to give appropriate 
weight to all pertinent factors, including, but not 
limited to, those set forth in the rule; and 


—The directors would be required to decide, in the 
exercise of their reasonable business judgment and in 
light of their fiduciary duties under state law and 
under the Act, that there was a reasonable likelihood 
that the plan would benefit the funds and its share- 
holders. 


In addition, the Commission is proposing rule 17d-3 
[17 CFR 8270.17d-3] under the Act to provide an 
exemption from section 17(d) [15 U.S.C. 80a-17(d)] 
of the Act and rule 17d-1 [17 CFR §270.17d-1] there- 
under to the extent necessary for agreements 
between mutual funds and their affiliated persons 
whereby payments are made by the fund with respect 
to distribution, if such agreements are entered into in 
compliance with rule 12b-1. The Commission is also 
proposing certain disclosure and reporting require- 
ments relating to use of assets for distribution, so 
that funds which bore distribution expenses in accor- 
dance with rule 12b-1 would disclose that fact tro 
shareholders and prospective investors, as well as re- 
port it in registration statements filed with the Com- 
mission. 


Background 


Traditionally the Commission and the staff have taken 
the position that it is generally improper under the 
Investment Company Act of 1940 [15 U.S.C. 80a-1 et 
seq.] (the “‘Act’’) for open-end management invest- 
ment companies (‘“mutual funds” or ‘‘funds’’) directly 
or indirectly to bear expenses related to the distribu- 


tion of their shares.! However, the Commission has 
for some time been reviewing the issue in light of 
public interest in and comment on the legal and 
pomcy implications of use of fund assets for distribu- 
tion. 


To facilitate this review the Commission, in May, 
1978, issued an Advance Notice of Proposed Rule- 
making with respect to the conditions under which 
mutual funds might be permitted to bear distribution 
expenses (Investment Company Act Release No. 
10252, May 23, 1978) [43 FR 23589, May 31, 1978] 
(“Release No. 10252’). Release No. 10252 stated the 
Commission’s belief that it would be useful to explore 
further whether permitting mutual funds to finance 
distribution could, under some circumstances, benefit 
investors. It also solicited public comment on a 
variety of possible conditions upon such use of assets 
designed to safeguard the interests of investors. 
Release No. 10252 stated that any such conditions 
would be intended to accomplish three objectives: (1) 
to minimize the conflict of interest on the part of a 
fund’s investment adviser or officers with respect to a 
decision to bear distribution expenses, by limiting the 
degree to which the advisory fee was affected by 
sales; (2) to assure that fund assets were used for 
distribution only when, after appropriate considera- 
tion, the disinterested directors and shareholders 
determined such use of fund assets to be in the ; 
fund’s interest; and (3) to assure that all shareholders 
were treated fairly in connection with the bearing of 
distribution expenses. 


Release No. 10252 set forth for comment several 
conditions to minimize the conflict of interest 
between the adviser and the fund on the issue of 
distribution. It proposed a possible requirement that 
the advisory fee, rather than being computed as a 
percentage of assets, be expressed as a fixed-dollar 
amount, or based on the fund’s net asset value per 
share. It was suggested that the fixed-dollar fee not 
be permitted to exceed the advisory fee paid in the 
previous year nor be increased for a set period of time 





linvestment Company Act Release No. 9915 (Aug. 
31, 1977) [42 FR 44810, Sept. 7, 1977]. 


2in November, 1976, the Commission held hearings 
on use of fund assets for distribution. The hearings 
were announced in Investment Company Act Release 
No. 9470 (Oct. 4, 1976) [41 FR 44770, Oct. 12, 1976]. 
Copies of the transcripts of the hearings and written 
submissions made in connection with the hearings 
are filed in File No. 4-186. 
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(such as two years); the possibility of a prohibition on 
tying officers’ compensation directly to assets was 
also raised. As a possible means to ensure fairness to 
existing shareholders, Release No. 10252 raised the 
possibility that load funds which wanted to bear 
distribution expenses might be required to issue a 
new series of shares to bear such expenses, in order 
that assets belonging to existing shareholders would 
not be so charged. It also set forth for consideration 
by the commentators several procedural requirements 
relating to approval by directors and shareholders of 
a plan to bear distribution expenses, most of which 
were similar to those which are required for 
investment advisory contracts by sections 15(a) and 
(c) of the Act [15 U.S.C. 80-15a(a), (c)]. The 
Commission stated that, if it did promulgate rules 
with respect to distribution, such rules would not 
affect in any way the fiduciary responsibilities owed 
to funds under section 36 [15 U.S.C. .80a-35] of the 
Act; therefore, directors would have to determine 
that such use of assets ‘would likely benefit’’ the 
fund’s shareholders as well as comply with Com- 
mission rules. Release No. 10252 suggested con- 
ditions to ensure that disinterested directors could 
make a decision on distribution free from the 
influence of the adviser, such as requiring a fund 
which bears distribution expenses to have a board 
composed entirely of disinterested directors, or re- 
quiring the disinterested directors as a group to 
review the proposal initially and to have indepen- 
dent legal counsel (or other independent experts) 
assist them in their decision. Release No. 10252 al- 
so discussed possible requirements as to disclosure 
of distribution expenses, and reiterated the Com- 
mission's position, taken in the Vanguard proceed- 
ing,° that a fund which bore distribution expenses 
but did not charge a sales load could not call itself a 
“no-load” fund. 


With respect to the Commission’s authority over 
mutual fund distribution, Release No. 10252 stated 
that any proposed rules on distribution expenses 
would be issued under section 12(b) of the Act [15 
U.S.C. 80a-12(b)] and such other sections as 
appeared appropriate, and set forth the Commission’s 
view that, to the extent a fund made payments to 
promote the distribution of its shares, it would be 
acting as a distributor of its shares within the 
meaning of section 12(b), and would be doing so in 





3See The Vanguard Group, Inc., \nvestment 
Company Act Release No. 9927 (Sept. 13, 1977) [42 
FR 47607, Sept. 21, 1977] (notice of and order for 
hearing on application and order of temporary 
exemption pending outcome of hearing). 
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addition to any functions that might be performed by 
an underwriter. 


Thr release also specifically solicited public comments 
on several issues: whether certain types of distribu- 
tion expenses should be treated differently from 
others (e.g., whether a distinction should be drawn 
between continuing payments to dealers and 
one-time transactional fees); whether a fund which 
bears distribution expenses should also be able to 
charge a sales load; and whether the Commission 
should specify a list of factors (e.g., reduction of ex- 
penses and expense ratio) to be considered by direc- 
tors in making a decision on distribution. Again, the 
Commission warned that compliance with any such 
list should not be considered a “‘safe harbor.” 


Summary of Comments on Release No. 10252 


Over fifty comments were received on Release No. 
10252.4 More than twenty commentators, including a 
majority of the commentators associated with the 
mutual fund industry, submitted statements in favor 
of use of fund assets for distribution;? some thirty 
commentators, including twenty individual mutual 
fund shareholders, argued against such use of fund 
assets.? In general, both groups of commentators 





4copies of the comments are filed in File No. S7-743. 


SCapital Research & Management Co.; Drinker 
Biddle & Reath; Edie Management Services, Inc.; 
Fidelity Management & Research Co.; First Variable 
Rate Fund for Government Income, Inc.; Neil 
Flanagin; John P. Freeman; Investment Company In- 
stitute (“ICI’’); Investors Diversified Services, Inc. 
(“IDS"); Investors Group of Companies; Kemper 
Financial Services, Inc.; Lord, Abbett & Co.; Mathers 
Fund (by Sidley & Austin); Douglas Mercer; Merrill 
Lynch Asset Management, Inc.; National Association 
of Securities Dealers, Inc. (‘NASD’); Selected 
Funds Independent Directors; Car! Shipley; United 
Services Fund; Vanguard Group of Investment 
Companies; Vanguard Group Independent Directors 
(by Dechert, Price & Rhoads); Waddell & Reed. 


6Alpen Securities, Inc.; American Bankers Associa- 
tion; Dreyfus Corporation; Federated Investors, Inc.; 
Philadelphia Life Asset Planning Co; John A. 
Philbrick (fund director); Scudder, Stevens & Clark; 
Securities Fund Investors, Inc.; all individual com- 
mentators. 





disagreed with the conditions to use of fund assets 
for distribution suggested by the Commission in Re- 
lease No. 10252. Those who favored using assets for 
distribution termed the proposed conditions unneces- 
sary and impractical; those who argued against a 
change in Commission policy echoed the charge of 
impracticability, and argued that the proposed 
conditions would do little to mitigate the adviser’s 
conflict of interest inherent in any decision to bear 
distribution expenses. 


The majority of the commentators who argued in 
favor of permitting mutual funds to bear distribution 
expenses urged the Commission merely to adopt the 
standard for decision-making by fund disinterested 
directors laid down in Tannenbaum v. Zeller, 552 F.2d 
402 (2d Cir.), cert. denied, 434 U.S. 934 (1977), as 
the only legal requirement in this area. In Tannen- 
baum, the Court of Appeals for the Second Circuit 
held that the disinterested directors of a fund did not 
breach their fiduciary duty to the fund in deciding to 
forgo recapture of brokerage commissions, because 
the directors were truly independent of the adviser; 
they were fully informed of all the available alter- 
natives; and they had reached a “‘reasonable business 
judgment” made after thorough review of all relevant 
factors. Commentators stated that essentially the 
same issue—use of fund assets to promote 
sales—was involved in Release No. 10252 as was in- 
volved in Tannenbaum.’ Adoption of that standard 
as the only measure of legality for funds bearing 
distribution expenses would therefore be appropriate, 
even though any Commission rules would apply to a 
wide variety of factual circumstances, while the 
Tannenbaum standard was formulated for a specific 
set of facts. 


As noted above, many commentators who urged that 
funds be permitted to bear distribution expenses 
called the Commission’s suggested conditions un- 
necessary to solve the adviser’s conflict of interest. 
They stated that there was no evidence that the 
adviser’s conflict of interest with respect to distribu- 
tion was any more severe than that inherent in the 
investment advisory contract, or that imposition of 
the type of conditions suggested in Release No. 
10252 would make the directors’ decision on 
distribution any more rational. Accordingly, they 
urged that the same procedures required for approval 





7Freeman; ICl; Lord Abbett; Merrill Lynch Asset 
Management. 


e 8Vanguard Independent Directors. 


of the investment advisory contract under sections 
15(a) and (c) of the Act be applied to any distribution 
contract, and that no conditions more stringent than 
the current statutory requirements be imposed for 
funds which bear distribution expenses. 


A second group of commentators, IDS, the Investors 
Group of Funds advised by IDS and the Vanguard 
Group of Investment Companies, proposed their own 
rules for use of fund assets. The Investors Group’s 
rule would require all the directors but one to be dis- 
interested; freeze the advisory fee for a period of two 
years to the amount paid in the fiscal year prior to 
first incurring distribution expenses; and require any 
contract to comply with the provisions of section 15 
of the Act. IDS’s rule would require at least 75 
percent of the board to be disinterested, and require 
compliance by the contract with section 15, but 
contained no fee limitation. IDS also proposed that 
every fund which uses fund assets for distribution be 
required to have its disinterested directors chosen by 
a nominating committee composed entirely of other 
disinterested directors, as a further assurance that 
directors so chosen would be truly independent of 
the adviser. Both IDS and the Investors Group sub- 
mitted that their rules would be preferable to the 
Commission’s proposed conditions, especially with 
respect to composition of the board of directors, 
because, according to IDS, they would permit the 
adviser to be represented on the board and, thus, to 
have at least one director responsible for those rec- 
ommendations of the adviser adopted by the 
directors. 


The Vanguard Group of Investment Companies 
stated that the conflict of interest between the fund 
and the adviser would be substantially eliminated in 
the following circumstances: (1) the adviser’s repre- 
sentation on the board of directors was limited; (2) 
the adviser provided only portfolio management 
services; and (3) the fund assumed responsibility for 
distribution and the directors determined the amount 
of distribution expenses. Where such circumstances 
did not exist, however, Vanguard stated that the 
Commission should establish the following ‘‘qualita- 
tive’’ guidelines for funds which bear distribution ex- 
penses: 





IDs; Investors Group; Drinker Biddle & Reath; 
Vanguard Group; Waddell & Reed; ICI; Vanguard 
Independent Directors; Flanagin; Fidelity; Lord 
Abbett. 
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(1) specific standards to be considered by the direc- 
tors, such as reduction of current expenses and 
future expense ratios; (2) standards for review of 
distribution expenditures by directors and approval by 
shareholders, which standards should be no more 
stringent than those for advisory fees; (3) appropriate 
disclosure to shareholders and prospective investors; 
(4) a board of directors composed predominantly or 
entirely of persons unaffiliated with the investment 
adviser; and (5) provision of information to the board 
by nonaffiliates of the adviser (through, for example, 
a staff responsible solely to the directors, or inde- 
pendent consultants). 


Two major fund organizations, the Dreyfus Corpora- 
tion and Federated Investors, Inc., generally opposed 
use of fund assetss for distribution expenses, stating 
that sales of fund shares were, and should remain, 
the adviser’s business. Dreyfus stated that none of 
the suggested conditons would ameliorate the 
adviser’s conflict of interest, and that the 
Commission’s proposal would place disinterested 
directors in a difficult situation. According to 
Dreyfus, directors could be liable if they made the 
decision for the fund to bear distribution expenses on 
their own, because they would lack the necessary 
expertise, and thus they would be forced to consult 
experts, but reliance on experts would not protect the 
directors against liability if use of assets for distribu- 
tion was not warranted by the facts. Dreyfus also 
raised the possibility that the necessarily heavy 
commitment of time and effort by disinterested direc- 
tors to a decision to bear distribution expenses would 
erode their disinterested status. Federated argued 
that internalization of distribution would inevitably 
lead to internalization of investment advisory func- 
tions as well, but that such a result would be contrary 
to the Act. 


As noted above, over twenty individual fund share- 
holders wrote letters to the Commission against use 
of fund assets for distribution. Some were load fund 
shareholders who objected to a charge against assets 
after they had already paid a sales load, while others 
perceived use of fund assets for distribution being 
only for the benefit of the adviser. 


Although most of the commentators did not question 
the objectives set forth in Release No. 10252—mini- 
mizing the conflict of interest, ensuring a full review 
prior to approval by directors and shareholders, and 
ensuring fairness to shareholders—many of the 
specific conditons suggested by the Commission 
drew a great deal of criticism. For example, the 
proposed fixed-dollar advisory fee was attacked as an 
undue restriction on the directors’ business judg- 
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ment,!9 a “draconian” measure’! which ignored 
the various degrees of the fund’s involvement in 
distribution efforts, '< a disincentive to the adviser to 
promote fund growth on its own, and a measure 
leading to greater concentration in the mutual fund 
industry. '4 According to the commentators, the 
various exceptions to the fixed fee (for new funds 
and internalized funds, among others) only served to 
demonstrate the wide variety of circumstances and 
the need for the directors to have broad discretion in 
this area. The advisory fee based on net asset 
value per share was also criticized as unwise and un- 
necessarily complex'? and as a type of “perform- 
ance” fee which would lead to an_inappropriate 
emphasis on short-term performance. 


Similarly, the proposed issuance of a separate series 
of shares by funds which had previously charged a 
sales load met with unanimous disapproval as leading 
to undue complexity of funds’ capital structure (in 
possible violation of section 18 of the Act [15 U.S.C. 
80a-18]),!8 and confusing to shareholders. On 
this last point, several commentators stated that 
because the Commission would require directors to 
find the bearing of distribution expenses a benefit to 
all shareholders— which necessarily subsumes a 
finding of fairness to existing shareholders—the 
directors be permitted to consider any possible 
impact on existing shareholders as just one of the 





10Drinker Biddle & Reath; Vanguard Group; 
Vanguard Independent Directors. 


TlEdie Management Services; ICI. 

12icI. 

13Waddell & Reed; Dreyfus; NASD; Capital. 
14waddell & Reed; Flanagin. 

SEdie Management Services; ICI. 

16ips; Investors Group. 


17Scudder, Stevens & Clark. 


18investors Group; Drinker Biddle & Reath; Dreyfus. 


19Vanguard Group; Capital. 





factors in their decision.22 However, two commen- 
tators raised the possibility that, in the absence of 
prospectus disclosure at the time of investment, 
existing shareholders could argue they had been 
misled into believing that the full marketing costs had 
been paid at the time of purchase, and thus no 
further charge for distribution could be assessed 
against them.*' With respect to the ability of a fund 
simultaneously to charge a sales load and to use fund 
assets for distribution, most commentators urged 
leaving the issue to the judgment of the board of 
directors. 


With respect to the procedural requirements relating 
to a decision to bear distribution expenses, several 
commentators questioned the need for conditions in 
this area more stringent than those applicable to 
investment advisory contracts, although others 
supported the Commission's proposals for approval 
by two-thirds of the disinterested directors and a 
majority of the outstanding voting securities, and 
annual approval by the same standards. Another 
commentator questioned the need for annual share- 
holder approval if there were no material changes in 
the arrangements,“° and Dreyfus, as part of its posi- 
tion that advisers should remain responsible for any 
distribution effort, called shareholder approval mean- 
ingless. The proposed conditions that the amount to 
be spent for distribution be expressed as a 
fixed-dollar amount, rather than as a percentage of 
assets, also drew criticism; the commentators stated 
that the Commission should not arbitrarily limit the 
methods for determining the amount to be spent, so 
long as the adviser expressed the amount in a way 
that the directors and shareholders could under- 
stand. 


Several commentators asked for a further explanation 
of the Commission's legal authority with respect to 
distribution, specifically its statement in Release No. 
10252 that a fund’s payment for distribution would 
make it a ‘‘distributor’’ of its shares within the mean- 
ing of section 12(b).27 Finally, the statement in the 
Release that directors should not include in the ad- 
visory fee any compensation for distribution efforts 
undertaken by the adviser was questioned by some of 
the commentators. They alleged that subsidization of 
distribution through the advisory fee was prevalent 
throughout the fund industry, and that to exclude 
compensation for distribution from the advisory fee 
would in effect require the fee to be “unbundled” 
into its distribution and investment management 
components. The commentators, however, 
differed among themselves on whether this would be 
a desirable result. One preferred full disclosure of 
distribution costs and arrangements to such 
mandatory ‘‘unbundling,” while another suggest- 
ed a separate contract for distribution as a means to 
force the directors to consider the benefits to the 
fund and alternatives to use of fund assets for distri- 
bution. 


Proposed Rule 12b-1 


The Commission has reevaluated the question of 
funds’ bearing distribution expenses in light of the 
comments received in response to Release No. 10252 
and in light of the philosophy and objectives of the 
Investment Company Act Study which is being 
conducted by the Division of Investment Manage- 
ment. The Commission has determined to propose 
for public comment rule 12b-1 under the Act. If 





20Vanguard Independent Directors; IDS; ICI. 
21 Freeman; Drinker Biddle & Reath. 


22Drinker Biddle & Reath; Investors Group; ICI; 
NASD; Vanguard Group. 


23Drinker Biddle & Reath; Vanguard Group: 
Flanagin; Lord Abbett; Waddell & Reed; Fidelity. 


24IDs; Investors Group. 


25vanguard Group. 


# 26Vanguard Group; IDS. 


27Waddell & Reed; Mercer; NASD; Dreyfus. 


28Edie Management Services; Dreyfus; NASD; 
Vanguard Group; Drinker Biddle & Reath. 


29Vanguard Group. 


30Drinker Biddle & Reath. 


31Section 12(b) provides that it shall be unlawful for 
any registered open-end company, other than a 
company complying with section 10(d) of the Act, to 
act as a distributor of securities of which it is the 
issuer, except through an underwriter, in contraven- 
tion of such rules and regulations as the Commission 
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adopted, the rule would establish procedures and 
conditions pursuant to which mutual funds could 
incur expenses connected with distribution. The 
conditions in the proposed rule are significantly 
different from those which the Commission stated it 
had under consideration in Release No. 10252, 
because the Commission has concluded that there 
are a number of practical and technical difficulties 
with some of those conditions. In particular, 
proposed rule 12b-1 takes an approach substantially 
different from that suggested in Release No. 10252 to 
the problems of minimizing conflicts of interest and 
ensuring fairness to existing shareholders. 


The various provisions of the proposed rule are dis- 
cussed below. In general terms, the rule makes it 
unlawful for a mutual fund to finance distribution 
directly or indirectly except in compliance with the 
rule’s substantive provisions. It prescribes procedural 
requirements which are similar in most respects to 
those established by the Act for approval of invest- 
ment advisory contracts, although the requirements 
of the proposed rule are somewhat more stringent. 
The substantive provisions of the rule place a great 
deal of responsibility on fund directors, especially the 
disinterested directors. There are provisions intended 
to ensure that: (1) the disinterested directors are free 
of domination or undue influence by management; 
(2) the directors are fully informed and consider all 
relevent factors; and (3) the directors exercise reason- 
able business judgment and act in a manner 
consistent with their fiduciary duties. 





[Footnote 31, continued:] 


may prescribe as necessary or appropriate in the 
public interest or for the protection of investors. The 
legislative history of section 12(b) indicates that it 
was intended to protect open-end companies 
“against excessive sales, promotion expenses, and so 
forth.’’ Investment Trusts and Investment Com- 
panies: Hearings Before a Subcomm. of the House 
Comm. on Interstate and Foreign Commerce, 76th 
Cong., 3d Sess. 112 (1940) (statement of David 
Schenker). Because the risk that a fund would be 
caused to incur such excessive expenses exists when 
it has any responsibility for distribution, the 
Commission remains of the view, taken in Release 
No. 10252, that a fund which incurs any distribution 
costs would be acting as a distributor of its shares 
within the meaning of section 12(b) and would be 
subject to any rules under that provision, regardless 
of whether other persons (e.g., an “‘underwriter’’) are 
also involved in the distribution effort. 
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General Requirements 


Paragraph (a) of the proposed rule would in effect 
make it unlawful for an open-end management 
investment company to incur distribution expenses 
except in compliance with the substantive provisions 
of the rule. Distribution expenses wouldinvolve both 
direct and indirect expenses. 


It may be difficult for a mutual fund to determine 
whether it is incurring distribution expenses indirectly 
if its investment adviser finances distribution 
of the company’s shares. Some commentators and 
observers have contended that any such expenditures 
by an investment adviser constitute an indirect use of 
fund assets on the theory that the adviser is using 
funds derived from the advisory contract. That 
contention may be valid in some cases, but as a 
general theory it ignores economic reality. Because of 
the management and compensation system which 
predominates in the investment company industry, 
most investment advisers to investment companies 
have an entrepreneurial interest in the sale of fund 
shares. Accordingly, expenditures by such advisers to 
further the sale of fund shares, while they may be 
expense items in the adviser’s financial statement, in 
a great many instances are in the nature of a rein- 
vestment of profits from providing investment 
advisory services in the development of the adviser’s 
business. To the extent that such “‘profits’’ are not 
excessive, they are the adviser’s to use as it sees fit. 
Certainly it would be anomalous to suggest that any 
excess of income from the advisory contract over 
expenses associated with providing advisory services 
would be the adviser’s money if, for example, it was 
used to pay dividends, but would be the fund’s 
money if it was used to finance sales of its shares. On 
the other hand, it clearly would constitute an indirect 
use of fund assets for distribution if the advisory fee 
was inflated in order to provide the adviser with funds 
for that purpose. 


Under proposed rule 12b-1, fund directors, 
particularly the disinterested directors, would bear 
substantial responsibility for any decision to use fund 
assets for distribution. Under sections 15(a) and (c) of 
the Act they are also responsible for evaluating and 
deciding whether to approve the advisory contract. In 
fulfilling these obligations directors of mutual funds 
would have to give careful scrutiny to any expen- 
ditures by the investment adviser for distribution, and 
determine on the basis of the facts of each particular 
case whether such expenditures were being made out 
of legitimate “‘profits’’ from providing investment 
advisory services or constituted an indirect use of 
fund assets. The Commission expects that many 





boards of directors will elect to take a cautious 
approach to this problem, and that is one reason why 
the procedural requirements of proposed rule 12b-1 
are similar to those established by the Act for 
approval of advisory contracts. 


Procedural Requirements 


Paragraph (b) establishes procedures which would 
have to be followed for a fund to implement a plan to 
bear distribution expenses. As stated above, these 
requirements are similar to those prescribed by 
sections 15(a) and (c) of the Act for approval of the 
advisory contract. This concept was implicit in 
Release No. 10252 and was supported explicitly by a 
number of commentators, although many of the 
commentators objected to conditions more stringent 
than those for advisory contracts. The rule woul 
than those for advisory contracts. The rule would 
require initial approval of a plan to bear distribution 
separately by the disinterested directors. The 
directors would be responsible for considering 
annually whether to continue such a plan. The plan 
would be terminable at any time; agreements 
entered into pursuant to such plan would be 
terminable on sixty days’ notice to the other party or 
would terminate automatically upon assignment, as 
in the case with advisory contracts under section 
15(a) of the Act. 


The rule’s procedural requirements would be more 
stringent than those for approving advisory contracts 
in several respects. First, shareholder and director 
approval would have to be by two-thirds vote rather 
than a majority. In addition, the board of directors 
would have to review the operation of the plan at 
least quarterly, and the plan and any related 
agreements would have to be terminable by the 
disinterested directors alone rather than by the whole 
board. These extra requirements appear necessary 
and appropriate, because use of fund assets for 
distribution poses serious problems due to the 
potential conflicts of interest and the frequently 
uncertain and speculative nature of anticipated 
benefits for a fund and its shareholders from such 
expenditures. 


Minimizing Conflicts of Interest: 
Independence of Directors 


Since use of fund assets for distribution may benefit 
a fund’s investment adviser, the adviser and any of its 
officers or employees who are associated with fund 


management would have a conflict of interest in 
recommending or deciding that a fund should use its 
assets in that way. Because directors who are not 
interested persons of the fund would not normally 
have such conflicts, the proposed rule would place 
great emphasis on the role of the disinterested direc- 
tors in deciding whether to implement, continue, or 
terminate a plan to use fund assets for distribution. 
However, the Commission believes that, in order for 
them to make such a decision, it is not enough for 
them merely not to be interested persons of the fund 
within the meaning of the Act. For one thing, any 
director who had any direct or indirect financial 
interest in the operation of the proposed plan or in 
any agreement related to the plan should not 
participate in the decision of the disinterested 
directors32 For another, the disinterested directors 
must be in a position to act with genuine 
independence on behalf of the fund and its share- 
holders, which means they must be free of 
domination or undue influence by fund management. 


The Commission is concerned that in many cases 
disinterested directors may not be able to act wth 
genuine independence in deciding whether to use 
fund assets for distribution because of the control 
investment advisers typically exercise over the funds 
they advise. To the extent that such control, 
whether exercised directly or indirectly, could extend 
to the process of selection and nomination of 
directors, the adviser’s conflict of interest in this 
matter could lead to domination of or undue 
influence over disinterested directors. The Commis- 
sion recognizes that many advisers would not 
attempt to abuse their control position, and that 
proper fulfillment of directors’ duties depends pri- 
marily on the character, ability, and diligence of 
directors. Nevertheless, the Commission believes that 
in this case there should be additional regulatory 





32Such a director would not be an interested person 
of the fund within the meaning of section 2(a)(19) [15 
U.S.C. 80a-2(a)(19)] of the Act in spite of having a 
financial interest in the plan, because section 
2(a)(19)(A)(vi) requires the Commission to determine 
by order that a person is an “interested person”’ ‘‘by 
reason of having had . . . a material business or pro- 
fessional relationship’ with the fund. 


33See Steadman Security Corp., Securities Exchange 
Act Release No. 13695, [1977-1978 Transfer Binder] 
Fed. Sec. L. Rep. (CCH) 481,243 at 88,339-18 and 
n.81 (June 29, 1977), appeal pending, No. 77-2415 
(5th Cir.). 
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requirements to enhance the independence of 
disinterested directors. 


Accordingly, paragraph (c) of proposed rule 12b-1 
conditions reliance on the rule on the commitment of 
the selection and nomination of disinterested 
directors to the discretion of the disinterested direc- 
tors. This requirement will ensure a_ substantial 
measure of independence for disinterested directors, 
assuming they fulfill their duties in fact. It also has 
the advantage of being compatible with existing 
structures and mechanisms of corporate governance. 
The Commission, however, explicitly solicits 
comments on alternative mechanisms for selection of 
disinterested directors, such as nomination by 
shareholders, that would be intended to avoid control 
of the selection process by the investment adviser. 


Factors to Be Considered 


Paragraph (d) of the proposed rule is intended to 
ensure that, before deciding to use fund assets for 
distribution, directors are fully informed. The rule 
would require directors to consider and give appro- 
priate weight to all pertinent factors, but it also sets 
forth a list of factors which would have to be con- 
sidered. This concept was suggested in Release No. 
10252 and received generally favorable comment, 
although some suggested the list of factors should be 
in the release accompanying any rule rather than the 
rule itself. At this time the Commission believes that 
the list of factors should be in the rule in order to 
ensure an orderly process of decision-making by 
directors; however, so as not to make the process 
overly rigid, the factors are drafted to cover broad 
categories of concern rather than detailed or 
technical points. The following discussion of the 
factors is intended to provide additional guidance. 


The first factor directors would have to consider if the 
rule was adopted is whether they need the assistance 
of independent counsel or experts. Because a 
decision to use fund assets for distribution may 
involve complicated business judgments and because 
directors may otherwise be too dependent on the 
adviser for information, the Commission believes that 
directors should give the question of getting outside 
help very serious thought. The Commission con- 
sidered making outside cousel and experts mandatory 
under the proposed rule but decided such a require- 
ment could impose undue costs in some cases. 
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The second factor to consider would be the ‘‘nature 
of the problems or circumstances which purportedly 
make implementation or contiunation of [a plan to 
use fund assets for distribution] necessary or appro- 
priate.’ Before directors can decide whether or not to 
use fund assets for distribution, it would appear 
appropriate for them to identify as precisely as 
possible why it is being proposed that the fund do so. 
For example, some commentators have supported 
use of fund assets for distribution by arguing that net 
redemptions may harm fund performance by 
reducing the adviser’s flexibility in managing the 
fund's portfolio. Others have contended that use of 
fund assets for distribution could lead to economies 
of scale or net savings. The nature of the directors’ 
inquiry could vary greatly depending on the problems 
or circumstances to be addressed. Of course, in- 
herent in identifying problems is ascertaining whether 
there are in fact problems. In the case of the first 
example cited above, for instance, it has been argued 
that there is no proof that net redemptions affect 
performance.?* Use of this example or any others is 
merely illustrative of the complexity of the issues 
directors may face, and is not intended to imply that 
any particular conclusion must be drawn from a given 
set of facts. 


The third factor deals with the next step in the 
inquiry: the causes of the problems or circumstances. 
To take the first example cited above, assuming the 
directors determine that net redemptions pose a pro- 
blem which should be remedied, it would appear 
prudent to determine why the fund is experiencing 
net redemptions before approving expenditures of 
fund assets for distribution as the proper way of cor- 
recting the situation. If, for example, net redemptions 
appeared to be the result of poor investment 
performance, spending the fund’s money to attempt 
to induce the sale of shares might not be the appro- 
priate response. This example, of course, is oversim- 
plified, and the proposed rule recognizes that many 
factors may be relevant; the point is that directors, in 
identifying causes, may develop solutions other than 
or in addition to the use of fund assets for 
distribution. 


After identifying the nature and the causes of the 
problem or circumstances, the next step would be 
evaluating the plan for using fund assets. That 
evaluation would require analysis of the method to be 





34See, e.g., Freeman, The Use of Mutual Fund 
Assets to Pay Marketing Costs, 9 Loy. Chi. L. J. 533, 
555 (1978). 





used, including the nature and approximate amounts 
of the expenditures, the nature of the anticipated 
benefits, and the time it would take for those benefits 
to be achieved. These concepts appear self-evident. 
Certainly the directors would want to know approxi- 
mately how much was going to be spent and how. 
They would also want to know what the expected 
return was and how long it was going to take to 
achieve that return. Whether and to what extent 
these matters can be precisely quantified would, of 
course, depend on all the circumstances. 


It is only logical that the directors should want to 
consider possible alternatives to the proposed plan. 
For example, if the perceived problems were due to 
net redemptions, merely attempting to bolster the 
selling effort might not be the appropriate response. 
If the fund was performing poorly as compared to 
others with similar objectives, changes in manage- 
ment or investment strategy might be appropriate 
instead of or, perhaps, in addition to financing 
distribution. It is especially important for the directors 
to excercise initiative in considering alternatives, 
rather than to merely react to proposals to use fund 
assets for distribution which may emanate from the 
investment adviser. 


The sixth factor emphasizes that it is also important 
for the directors to be aware of the activities of other 
persons who finance or have financed distribution 


(e.g., the investment adviser). Decisions of the 
investment adviser about whether or to what extent 
to finance fund distribution could obviously affect the 
fund’s plans. For instance, directors of a fund which 
was considering incurring distribution costs to stop 
net redemptions could find it prudent to determine 
whether the adviser intended to reduce any 
distribution-related expenditures it was making. If the 
adviser was reducing its expenditures by an amount 
similar to that which the fund was proposing to 
spend, the net effect might be to increase the 
adviser’s profit rather than improve the sale of shares. 
In the context of considering the activities of other 
persons who finance distribution of fund shares, it 
would be appropriate for the directors to ascertain 
whether any payments to such other person by the 
fund are made in such a way as to result in an 
indirect use of fund assets for distribution. It has 
been the Commission's position that, if the directors 
make allowance for the adviser’s distribution 
expenses in setting the advisory fee, they are in effect 
authorizing indirect use of the fund’s assets for 
distribution. Similarly, the Commission has con- 
sidered arrangements whereby a specific or readily 
determinable portion of the adviser’s fee is 
designated as a source of compensation for sellers of 
fund shares to involve indirect use of fund assets. Of 


course, arrangements which contemplate unspecified 
payments by the adviser for distribution may also 
involve an indirect use of fund assets for distribution. 
The directors would have to evaluate such 
arrangements, looking to the substance rather than 
the form, in determining not only whether the 
fund assets were being used for distribution but 
whether the advisory fee was excessive. 


Obviously, a related factor the directors would have 
to consider in the exercise of their fiduciary duties is 
whether any person other than the fund (e.g., the 
investment adviser) will benefit from the fund’s 
expenditures for distribution and, if so, whether such 
other person will receive disproportionate benefits. 
Typically the adviser would benefit if the fund's 
efforts to promote distribution led to net sales of fund 
shares. That result would not necessarily be inappro- 
priate depending on the circumstances, but the 
directors should consider who will be the relative 
beneficiaries of the fund’s efforts. If they decide any 
person other than the fund would derive excessive 
benefits, they should make appropriate adjustments. 


The directors would also have to consider specifically 
the effect of the plan on existing shareholders. It has 
been argued that it is inappropriate for shareholders 
who have paid a sales load to be required to pay 
further for distribution. A fund should not incur distri- 
bution expenses unless the directors believe doing so 
to be in the best interests of the fund and its share- 
holders. Nonetheless, the Commission believes it is 
important that the directors concentrate their 
attention specifically on whether expenditures of fund 
assets for distribution will be fair to existing 
shareholders. 


The final factor in the rule, although not necessarily 
the last factor directors should consider, would apply 
when directors were deciding whether to continue to 
spend fund money for distribution. In that case a 
relevant consideration would obviously be whether or 
not the plan was working as anticipated. A 
conclusion that it was not working would not 
necessarily require abandoning the plan, but it would 
require a fundamental reevaluation of the plan, in- 
cluding reconsideration of whether it was in the 
fund’s best interest. The Commission considers this 
factor extremely important because, while it may be 
quite difficult to predict the effectiveness of a plan, 
experience with an existing plan should greatly 
enhance the directors’ ability to make an informed 
decision about whether that plan or an alternative 
would be of benefit to the fund. 
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Reasonable Business Judgment 


Section (e) permits implementation of a plan only if 
the directors ‘‘conclude, in the exercise of reasonable 
business judgment and in light of their fiduciary 
duties under state law and under section 36(a) and 
(b) of the Act [15 U.S.C. 80a-35(a), (b)]9° that there 
is a reasonable likelihood that the plan will benefit the 
company and its shareholders.’’ This section would 
place the ultimate responsibility for a decision to use 
fund assets with the directors, both the disinterested 
directors and the board as a whole. It is intended to 
make clear that they would possess a significant 
measure of discretion but also that formal compliance 
with other provisions of the rule would not provide 
any safe harbors. The Commission believes that the 
authority for making the decision to use fund assets 
for distribution must carry with it accountability for 
that decision. What constitutes reasonable business 
judgment in a given case would depend on all the 
pertinent facts and circumstances of that case. 





35Section 36(a) of the Act provides for injunctive and 
other relief against directors and other specified 
persons for any breach of fiduciary duty involving 
personal misconduct. The legislative history of the 
section indicates that: “In appropriate cases, non- 
feasance of duty or abdication of responsibility would 
constitute a breach of fiduciary duty involving 
personal misconduct.”” H.R. Rep. No. 1382, 91st 
Cong., 2d Sess. 37 (1970); S. Rep. No. 184, 91st 
Cong., 2d Sess. 36 (1969). Section 36(b) specifies 
that the investment adviser of a registered investment 
company and certain other persons are ‘‘deemed to 
have a fiduciary duty with respect to the receipt of 
compensation for services, or payments of a material 
nature, paid by such registered investment company, 
or by its security holders.” In complying with their 
obligation under sections 15 and 36 of the Act to 
consider the appropriateness of advisory fees paid to 
the company’s investment adviser, directors should 
take into account the benefits accruing to the invest- 
ment adviser from a plan to use fund assets to pay 
expenses incurred in connection with the distribution 
of fund shares. Cf. Mutual Fund Amendments: Hear- 
ings Before the Subcomm. on Commerce and 
Finance of the House Comm. on Interstate and 
Foreign Commerce, 91st Cong., 2d Sess. 177-78 
(1969) (statement of Hamer Budge). 


36See, e.g., Tannenbaum v. Zeller, 552 F.2d 402, 428 
(2d Cir.), cert. denied, 434 U.S. 934 (1977). 
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Disclosure and Reporting Requirements 


Rule 12b-1 would require a plan to use fund assets for 
distribution to be submitted to shareholders for 
approval. The proxy statement relating to such a 
proposal would have to describe all material aspects 
of the plan and of any agreements related to imple- 
mentation of the plan, including, but not necessarily 
limited to, the purposes of the plan; the approximate 
amount the fund is proposing to spend; the manner 
in which the fund proposes to spend it; and any 
direct or indirect financial interest in the operation of 
the proposed plan or related agreements of any 
person who is an interested person of the fund as 
defined in section 2(a)(19) of the Act [15 U.S.C. 
80a-2(a)(19)], or of any director who is not an 
interested person of the fund. If shareholders were 
being asked to vote on the renewal of a plan, it would 
appear appropriate to include as well the amount 
spent by the fund in the previous fiscal year, as a 
total dollar amount and as a percentage of average 
net assets during that period, and the benefits to the 
fund from such expenditures. 


In addition, a mutual fund which has adopted a plan 
under rule 12b-1 pursuant to which it uses its assets 
for distribution should disclose all the material 
aspects of that plan, and of any agreements with 
other persons relating to implementation of the plan, 
in its currently effective prospectus. Such disclosure 
should include, among other material facts, the 
amount spent by the fund for distribution during the 
previous fiscal year, both as a total dollar amount and 
as a percentage of the fund’s average net assets 
during that period; the manner in which the amount 
was spent (e.g., for advertising, prospectuses sent to 
prospective investors, etc.); the benefits to the fund 
from such expenditures; and any direct or indirect 
financial interest in the operation of the plan or agree- 
ments relating thereto of any interested person of the 
fund or of any director who is not an interested 
person of the fund. 





37See item 21 of schedule 14A [17 CFR §240.14a- 
101] under the Securities Exchange Act of 1934 [15 
U.S.C. 78a et seq. as amended by Pub. L. No. 94-29 
(June 4, 1975)]. Item 21 requires disclosure of 
matters with respect to which action is to be taken 
and which are not specifically referred to elsewhere in 
schedule 14A. 


38 although proposed rule 12b-1 contains no specific 
disclosure requirements, the prospectus disclosure 





It should be noted that the Commission has taken the 
position in the Vanguard proceeding that a fund 
which bears distribution expenses but which does not 
charge a front-end sales load cannot refer to itself as 
a “no-load” fund or use equivalent terminology. 
Such a fund could say that it charges no sales 
commission, but would have to make clear that 
shareholders would pay for distribution by means of 
charges against assets. As stated above, this position 
was reiterated in Release No. 1025239 and the 
Commission sees no need to change it at this time. 
Further consideration will be given to this issue in 
connection with the Vanguard proceeding. 


To ensure annual reporting of expenditures for distri- 
bution by funds which have undertaken a_ plan 
pursuant to rule 12b-1, the Commission is proposing 
a new item 9 to part Il of Form N-1 [17 CFR 88239.15, 
274.11], the integrated registration and reporting 
form for open-end management investment com- 
panies under the Act and the Securities Act of 1933. 
New item 9 would require substantially the same dis- 
closure as that described above for prospectuses, and 
responses to it would be required as part of the 
annual update of registration statements filed under 
the Act pursuant to rule 8b-16 [17 CFR 8270.8b-16]. 
Because most mutual funds, especially those which 
incur distribution expenses, will file annual updates of 
their prospectuses in order to engage in a continuous 
offering of their shares under the Securities Act of 
1933, they should be able to answer new item 9 in the 
update required by rule 8b-16 by cross-referencing to 
the disclosure in the prospectus. The Commission is 
also proposing the addition of a new subsection 
(b)(15) to item 1 of part Il of form N-1, to require that 
the distribution plan and any related agreements be 
filed as exhibits to the registration statement. 


Given the broad discretion afforded to funds by 
proposed rule 12b-1, the Commission believes that 
some form of annual reporting of funds’ expenditures 
is necessary to monitor funds’ actions in this area, 





[Footnote 38, continued:| 


described above would be required by rule 408 [17 
CFR §230.408] under the Securities Act of 1933 [15 
U.S.C. 77a et seq. as amended by Pub. L. No. 94-29 
(June 4, 1975)], which requires addition to the 
registration statement of ‘such further material infor- 
mation ...as may be necessary to make the 
required statements, in light of the circumstances 
under which they are made, not misleading.” 


ie 39See n. 3 supra and accompanying text. 


and it has endeavored to fashion a requirement that 
will not impose a substantial additional reporting 
burden. The staff will monitor the use of fund assets 
for distribution both as part of its normal review of 
disclosure documents and as part of its inspection 
program. 


Proposed Rule 17d-3 


Section 17(d) of the Act [15 U.S.C. 80a-17(d)] and 
rule 17d-1 thereunder [17 CFR §8270.17d-1], in 
general, prohibit an investment company from 
entering into a ‘‘joint enterprise or other joint arrange- 
ment or profit-sharing plan’’ (as defined in paragraph 
(c) of the rule) with any affiliated person or principal 
underwriter, or any affiliated person of such person 
or principal underwriter, unless an application 
regarding such joint arrangement has been filed with 
the Commission and granted by an order before the 
arrangement is effectuated. It is possible that 
arrangements whereby a fund would make payments 
for distribution could involve it in a ‘‘joint enterprise” 
with an affiliated person, but the prior review and 
approval required by rule 17d-1 would not appear to 
be necessary if the safeguards of rule 12b-1 have 
already been applied in such cases. The Commission 
is, therefore, proposing rule 17d-3 [17 CFR §270. 
17d-3] to provide an exemption from section 17(d) 
and rule 17d-1 to the extent necessary for agreements 
between funds and their affilaited persons or principal 
underwriters (or affiliated persons of such persons or 
principal underwriters) whereby payments are made 
by the fund with respect to distribution, if such 
agreements are entered into in compliance with rule 
12b-1. 


The exemption afforded by proposed rule 17d-3, 
however, would not extend to arrangements for the 
joint sharing of distribution costs by investment com- 
panies which are affiliated persons (or affiliates of 
affiliates) of each other (e.g., mutual funds in the 
same complex). Such arrangements are currently at 
issue_in the application of The Vanguard Group, 
Inc.*¥, and the Commission believes it would be 
inappropriate at this time to engage in rulemaking 
with respect to such arrangements. 


TEXT OF PROPOSED RULES 


|. It is proposed to amend Part 270 of Chapter II of 
Title 17 of the Code of Federal Regulations by: 





40See n.3 supra. 
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Adding a new §270.12b-1 as follows: 


§270.12b-1 Distribution of shares by registered 
open-end management investment company. 


(a)(1) Except as provided in this section, it shall be 
unlawful for any registered open-end management 
investment company (other than a company 
complying with the provisions of section 10(d) of the 
Act [15 U.S.C. 80a-10(d)]) to act as a distributor of 
securities of which it is the issuer, except through an 
underwriter. 


(2) For purposes of this section, such a company 
will be deemed to be acting as a distributor of 
securities of which it is the issuer, other than through 
an underwriter, if it engages directly or indirectly in 
financing any activity which is primarily intended to 
result in the sale of shares issued by such company, 
including, but not necessarily limited to, advertising 
compensation of underwriters, dealers, and sales 
personnel, the printing and mailing of prospectuses 
to other than current shareholders, and the printing 
and mailing of sales literature. 


(b) A registered, open-end management invest- 
ment company (‘‘company’’) may act as a distributor 
of securities of which it is the issuer, Provided That 
any payments made by such company in connection 
with such distribution are made pursuant to a written 
plan describing all material aspects of the proposed 
financing of distribution and that all agreements with 
any person relating to implementation of the plan are 
in writing, and further provided That: 


(1) Such plan, together with any 
agreements, has been approved by: 


related 


(i) A vote of at least two-thirds of the outstanding 
voting securities of such company; and 


(ii) A vote of at least two-thirds of the members of 
the board of directors of such company, and the vote 
of at least two-thirds of the directors who are not 
interested persons of the company and have no direct 
or indirect financial interest in the operation of the 
plan or in any agreements related to the plan, cast in 
person at a meeting called for the purpose of voting 
on such plan or agreements; and 
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(2) Such plan or agreement provides, in 
substance: 


(i) That it shall continue in effect for a period of 
more than one year from the date of its execution or 
adoption only so long as such continuance is 
specifically approved at least annually in the manner 
described in paragraph (b)(1)(ii); 


(ii) | That any person authorized to direct the dis- 
position of monies paid or payable by such company 
pursuant to the plan or any related agreement shall 
provide to the company’s board of directors, and the 
directors shall review, at least quarterly, a written 
report of the amounts so expended and the purposes 
for which such expenditures were made; and 


(iii) In the case of a plan, that it may be terminated 
at any time by vote of a majority of the members of 
the board of directors of the company who are not 
interested persons of the company and have no direct 
or indirect financial interest in the operation of the 
plan or in any agreements related to the plan or by 
vote of a majority of the outstanding voting securities 
of such company; and 


(iv) Inthe case of an agreement related to a plan, 


(A) That it may be terminated at any time, without 
the payment of any penalty, by vote of a majority of 
the members of the board of directors of such 
company who are not interested persons of the 
company and have no direct or indirect financial 
interest in the operation of the plan or in any 
agreements related to the plan or by vote of a major- 
ity of the outstanding voting securities of such com- 
pany on not more than sixty days’ written notice to 
any other party to the agreement, and 


(B) For its automatic termination in the event of its 
assignment; and 


(3) Such plan is implemented and continued in a 
manner consistent with the provisions of paragraphs 
(c), (d), and (e) of this section; 


(c) A registered open-end management investment 
company may rely on the provisions of paragraph (b) 
of this section only if selection and nomination of 
those directors who are not interested persons of 





such company is committed to the discretion of such 
disinterested directors; 


(d) In considering whether a registered open-end 
management investment company should implement 
or continue a plan in reliance on paragraph (b) of the 
section, the directors of such company shall have a 
duty to request and evaluate, and any person who is 
a party to any agreement with such company relating 
to such plan shall have a duty to furnish, such 
information as may reasonably be necessary to an 
informed determination of whether such plan should 
be implemented or continued; in fulfilling their duties 
under this paragraph the directors should consider 
and give appropriate weight to all pertinent factors, 
including, but no limited to, the following: 


(1) |The need for independent counsel or experts to 
assist the directors in reaching a determination; 


(2) The nature of the problems or circumstances 
which purportedly make implementation or continua- 
tion of such a plan necessary or appropriate; 


(3) |The causes of such problems or circumstances; 


(4) |The way in which the plan would address these 
problems or circumstances and how it would be ex- 
pected to resolve or alleviate them, including the 
nature and approximate amounts of the expenditures, 
the nature of the anticipated benefits, and the time it 
would take: for those benefits to be achieved; 


(5) The merits of possible alternative plans; 


(6) The interrelationship between the plan and the 
activities of any other person who finances or has 
financed distribution of the company’s shares, 
including whether any payments by the company to 
such other person are made in such a manner as to 
constitute the indirect financing of distribution by the 
company; 


(7) The possible benefits of the plan to any other 
person relative to those expected to inure to the 
company; 


(8) The effect of the plan on existing shareholders; 


(9) In the case of a decision on whether to con- 
tinue a plan, whether the plan has in fact produced 
the anticipated benefits for the company and its 
shareholders; 


(e) A registered open-end management investment 
company may implement or continue a plan pursuant 
to paragraph (b) of this section only if the directors 
who vote to approve such implementation or 
continuation conclude, in the exercise of reasonable 
business judgment and in light of their fiduciary 
duties under state law and under sections 36(a) and 
(b) [15 U.S.C. 80a-35(a) and (b)] of the Act, that 
there is a reasonable likelihood that the plan will 
benefit the company and its shareholders; and 


(f) A registered open-end management investment 
company must preserve copies of any plan, agree- 
ment or report made pursuant to this section for a 
period of not less than six years from the date of such 
plan, agreement or report, the first two years in an 
easily accessible place. 


2. Adding a new 8270.17d-3 as follows: 


§270.17d-3 Exemption relating to certain joint 
enterprises or arrangements concerning payment for 
distribution of shares of a registered open-end 
management investment company. 


An affiliated person of, or principal underwriter for, a 
registered open-end management investment com- 
pany and an affiliated person of such a person or 
principal underwriter shall be exempt from section 
17(d) of the Act [15 U.S.C. 80a-17(d)] and rule 17d-1 
thereunder [17 CFR §270.17d-1], to the extent 
necessary to permit any such person or principal 
underwriter to enter into a written agreement with 
such company whereby the company will make 
payments in connection with the distribution of its 
shares, Provided That: 


(a) Such agreement is made in compliance with 
the provisions of §270.12b-1 of this part; and 


(b) No other registered management investment 
company which is either an affiliated person of such 
company or an affiliated person of such a person is a 
party to such agreement. 
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ll. It is proposed to amend Parts 239 and 274 of 
Chapter Il of Title 17 of the Code of Federal 
Regulations by: 


1.. Adding new Item 1(b)(15), Part Il of Form N-1 
as follows: 


§239.15 Form N-1 for open-end management 
investment companies registered on Form N-8A. 


§274.11 Form N-1, registration statement of open- 
end management investment companies. 


Item 1. Financial Statements and Exhibits. 


(b) Exhibits: 


(15) copies of any plan entered into by Registrant 
pursuant to rule 12b-1 under the 1940 Act, which 
describes all material aspects of the financing of 
distribution of Registrant's shares, and any 
agreement with any person relating to implementa- 
tion of such plan. 


2. By adding new Item 9, Part Il, of Form N-1 and 
renumbering current Item 9 in Part Il: 


8239.15 Form N-1 for open-end management in- 
vestment companies registered on Form N-8A. 


8274.11 Form N-1, registration statement of open- 
end management investment companies. 


Item 9. Distribution Expenses. 


Furnish a summary of the material aspects of any 
plan pursuant to which the Registrant incurs 
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expenses related to the distribution of its shares, and 
of any agreements related to the implementation of 
such a plan. The summary should include, among 
other material information, the following: 


(a) the amounts paid by the Registrant under the 
plan during the last fiscal year, as a total dollar 
amount and a percentage of Registrant's average net 
assets during that period; 


(b) the manner in which such amount was spent 
(e.g., advertising, printing and mailing of prospec- 
tuses to other than current shareholders; compensa- 
tion to underwriters, dealers and sales personnel, 
etc.); 


(c) whether any of the following persons had a 
direct or indirect financial interest in the operation of 
the plan or related agreements: 


(i) any interested person of the Registrant; or 


(ii) any director of the Registrant who is not an 
interested person of the Registrant; and 


(d) the benefits, if any, to the company resulting 
from the plan. 


Instruction: \n responding to this item the 
Registrant should take note of the requirements of 
rule 12b-1 under the 1940 Act [17 CFR 8270.12b-1]. 


STATUTORY BASIS: New rule 12b-1 is 
promulgated pursuant to the provisions of sections 
12(b) and 38(a) [15 U.S.C. 80a-37(a)] of the Act. New 
rule 17d-3 is promulgated pursuant to the provisions 
of sections 17(d) and 38(a) of the Act. New Items 
1(b)(15) and 9 of Part Il, Form N-1, are promulgated 
pursuant to the provisions of sections 6, 7, 8, 10 and 
19(a) of the Securities Act of 1933 [15 U.S.C. 77/(f), 
77(g), 77(h), 77(j) and 77s(a)], and sections 8 [15 
U.S.C. 80a-8] and 38(a) of the Act. 


By the Commission. 





George A. Fitzsimmons 
Secretary 


September 7, 1979. 





SECURITIES EXCHANGE ACT OF 1933 
Release No. 6120/September 10, 1979 


In the Matter of 


SCHIFF, HARDIN & WAITE PROFESSIONAL 
RETIREMENT PLAN 

7200 Sears Tower 

233 South Wacker Drive 

Chicago, IL 60606 


(18-51) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE SCHIFF, 
HARDIN & WAITE PROFESSIONAL RETIREMENT 
PLAN 


Schiff, Hardin & Waite, a law firm organized as a 
partnership under the laws of the State of Illinois, 
filed an application on April 13, 1979, for an exemp- 
tion from the registration requirements of the Securi- 
ties Act of 1933 (‘‘Act’’) for participations or interests 
issued in connection with the Professional Retirement 
Plan of Schiff, Hardin & Waite (the ‘’Plan’’). 


On August 9, 1979, a notice was issued (Securities 
Act Release No. 6102) of the filing of the application. 
The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as a matter of 
course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 


investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in connec- 
tion with the Plan shall not be subject to the require- 
ments of Section 5 of the Act effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6121/September 11, 1979 


Exemption of Limited Offers and Sales by Corporate 
Issuers 


ACTION: Proposed amendments to rules and forms. 


SUMMARY: The Commission is proposing for 
comment a small issue exemptive rule under Section 
3(b) of the Securities Act of 1933 which would allow 
certain corporate issuers to offer and sell up to 
$2,000,000 per issue of their securities to an unlimited 
number of institutional-type purchasers and to thirty- 
five other purchasers. As proposed, an issuer making 
an offer pursuant to the rule would be required to 
furnish certain prospective investors with specified 
information and to file a notice of sale after a sale of 
securities pursuant to the rule has been made. 


DATES: Comments must be received on or before 
November 16, 1979. 


ADDRESSES: All communications on this matter 
should be submitted in triplicate to George A. Fitz- 
simmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Comments should refer to File No. 
S$7-800 and will be available for public inspection. 
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FOR FURTHER INFORMATION CONTACT: Paul A. 
Belvin, Office of Small Business Policy, Division of 
Corporation Finance, (202) 272-2644, or Mary 
Margaret W. Hammond, (202) 272-2588, Division of 
Corporation Finance, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission is publishing for public 
comment Rule 242, Form 242, and a corresponding 
amendment to Rule 144 (17 CFR 230.144) under the 
Securities Act of 1933 (the ‘Securities Act’’) [15 
U.S.C. 77a et seq., as amended by Pub. L. No. 94-29 
(June 4, 1975)]. Rule 144 sets forth guidelines relating 
to the resale of certain securities. 


If adopted, Rule 242 would allow certain domestic 
and Canadian corporate issuers to offer and sell up to 
$2 million per issue of their securities without 
registration to an unlimited number of accredited 
persons, defined to include certain institutions and 
persons buying large dollar amounts of securities, 
and to thirty-five other purchasers provided such 
issuers furnish certain of these purchasers with 
generally the same kind of information specified in 
Part | of Form S-18 (17 CFR 239.28) to the extent 
material and meet certain other conditions. In 
computing the $2 million limit per issue, the Rule 
requires that sales pursuant to Rule 242 be 
aggregated with sales pursuant to Rule 240 (17 CFR 
230.240) and Regulation A (17 CFR 230.251-264) in 
the six months preceding the proposed Rule 242 
issue. 


The proposed exemption from registration would be 
in the nature of an experiment. The Commission 
would monitor closely the use of Rule 242 for an 
appropriate period to determine whether the Rule has 
functioned as an effective means for issuers, particu- 
larly small issuers, to raise limited amounts of capital 
through unregistered offerings to the public 
consistent with the protection of investors. After 
such period, the Commission would decide whether 
the Rule ought to be retained and, if so, whether the 
conditions for its availability ought to be revised. 


This release contains a general discussion of the 
backgroud, purpose and effect of the proposed Rule 
which will assist in a better understanding of its 
provisions. A brief synopsis of the major provisions of 
the proposed Rule is also included. 
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Background 


The Commission has for some time been examining 
steps which might be taken to facilitate capital 
formation by small businesses. In this regard the 
Commission held public hearings in April and May of 
1978 for the purpose of determining the extent to 
which the burdens imposed on small businesses may 
be alleviated consistent with the protection of 
investors. The hearings concerned the effects of the 
Commission's rules on the ability of small businesses 
to raise capital and the impact on small businesses of 
disclosure requirements under the federal securities 
laws. 


A study of the record developed at the hearings 
indicates that most of the problems faced by small 
businesses result from factors outside the scope of 
the federal securities laws. The witnesses did state, 
however, that a number of requirements under the 
federal securities laws are not justified as applied to 
small businesses. In response to these concerns the 
Commission has undertaken a number of significant 
rule and form amendments which are designed to 
ease the impact of the federal securities laws on small 
business capital formation consistent with the 
protection of investors. The small issue exemptive 
rule proposed today represents another step in this 
ongoing process. 


DISCUSSION 


The Commission’s small business hearings were 
concerned in part with the operation of the 
exemptions from registration with respect to small 
issuers. Commentators at these hearings indicated 
that the existing exemptive rules, particularly Rule 





'These hearings were recommended by the Advisory 
Committee on Corporate Disclosure to the SEC, Com- 
mittee Print 95-29, House Committee on Interstate 
and Foreign Commerce, 95th Cong., 1st Sess. (1977) 
at 511. Asummary of the record of the proceeding is 
available for public inspection at the Commission's 
Public Reference Section, 1100 L Street, N.W., 
Washington, D.C. 20549, (202) 523-5360. Refer to 
File No. S7-734. 


2A summary of these amendments is set forth in 
Securities Act Release No. 6049 (April 3, 1979)(44FR 
21562). 





146 (17 CFR 230.146) and 240 were not particularly 
helpful to small businesses. 


Rule 146 was designed to provide objective standards 
upon which issuers could rely in raising capital 
pursuant to the exemption from registration 
contained in section 4(2) of the Securities Act [15 
U.S.C. 77d(2)] for transactions not involving any 
public offering. However, comment at the hearings 
consistently indicated that the provisions of Rule 146 
presented compliance problems for smaller issuers 
which result in an uncertainty as to whether the 
exemption is available. For example, it was noted that 
the Rule requires issuers to make a subjective deter- 
mination concerning the sophistication of each 
offeree and each purchaser. 


In addition, it was felt that the informational require- 
ments of Rule 146(e) created uncertainty by requiring 
that issuers which do not file periodic reports with the 
Commission pursuant to the Securities Exchange Act 
of 1934 (‘‘Exchange Act’’) [15 U.S.C. 78a et seq., as 
amended by Pub. L. 94-29 (June 4, 1975)] furnish 
their offerees with substantiallly the same information 





3Rule 146(d)\(1) requires that an _ issuer 
reasonable grounds to believe and shall believe: 


have 


(1) Immediately prior to making any offer, either: 


(i) that the offeree has such knowledge and 
experience in financial and business matters 
tht he is capable of evaluating the merits and 


that he is capable of evaluating the merits and 
risks of the prospective investment, or 


(ii) that the offeree is a person who is able to 
bear the economic risks of investment; and 


(2) Immediately prior to making any sale, after making 
reasonable inquiry, either: 


(i) that the offeree has such knowledgg and 
experience in financial and business matters 
that he is capable of evaluating the merits and 
risks of the prospective investment, or 


(ii) that the offeree and his offeree represen- 
tative(s) together have such knowledge and 
experience in financial and business matters 
that they are capable of evaluating the merits 
and risks of the prospective investment and 
that the offeree is able to bear the economic 
risk of the investment. 


“as would be required to be included” in a registra- 
tion statement on specified forms or, if the offering 
does not exceed $1,500,000, the same information 
“as required to be included’’ by Schedule | of 
Regulation A. Some commentators believed that this 
particular formulation might in effect compel compli- 
ance with current staff guidelines and policies 
regarding the interpretation of the forms’ and 
schedules’ requirements and that issuers will not be 
sure of technical compliance with the information 
requirement of the Rule. A similar concern is that 
subsection (e)(ii)(b)(1) of Rule 146, which addresses 
the omissions of immaterial information, may be so 
narrowly drafted as to render likely a technical viola- 
tion. 


Rule 240, although not containing offeree or 
purchaser sophistication standards or a mandated 
disclosure requirement, was also criticized. The 
commentators felt that the Rule was too restrictive to 
be a useful means of capital formation by small 
businesses since (1) it can only be utilized to raise 
$100,000 in any 12-month period and (2) it is available 
only if the issuer has less than 100 beneficial owners 
of its securities. In addition, the viabilitly of Rule 240 
was further questioned in view of the rule’s prohibi- 
tion against the payment of commissions for the 
solicitation of purchasers of the issuer’s securities. 


Rule 242 is intended to facilitate small business 
capital formation in a manner consistent with the 
protection of investors by addressing the problems 
encountered by those issuers seeking to utilize the 
exemptive provisions. 


As proposed, the Rule would allow ‘‘qualified 
issuers,’’ defined to include certain corporate issuers, 
to sell up to $2,000,000 per issue of their securities in 
any six-month period to an unlimited number of 
“accredited persons,’’ defined as certain specified 
institutions and purchasers of $100,000 or more of 
securities and to thirty-five other purchasers. If sales 
are made only to accredited persons, the Rule does 
not require that the issuer furnish information to 
them, relying on the ability of such persons to ask for 
and obtain the information they feel is necessary to 
their making an informed investment decision. If sales 
are made to accredited and non-accredited persons, 
or only to non-accredited persons, the Rule requires 
that certain specified information is to be furnished to 
them by the issuer during the transaction and prior to 
sale. In addition, any information obtained in writing 
by an accredited person from the issuer prior to the 
date of purchase by a non-accredited person must be 
furnished to such non-accredited person. No general 
advertising or solicitation would be permitted. 
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Securities sold pursuant to Rule 242 are deemed to 
have the same status as if they had been acquired in 
a transaction pursuant to Section 4(a) and could not 
be resold without registration or an exemption there- 
from. 


A provision somewhat similar to provisions in both 
Rules 146 and 240 would require the issuer to file a 
notice with the Commission at its principal office in 
Washington, D.C. and at the appropriate regional of- 
fice ten days after the end of the month in which the 
initial sale in reliance on the Rule is made. If additional 
sales are made in reliance on the Rule, further notices 
filing of the original notice need only be filed every six 
months. The notice form calls for certain data 
regarding the issuer which is necessary for Commis- 
sion monitoring and rulemaking purposes. 


The Commission believes that Rule 242, if adopted, 
would serve to reduce the currently perceived 
uncertainty regarding the use of the exemptive provi- 
sions. Specifically, Rule 242, by reference to Part | of 
Form S-18, specified the kind of information which 
must be furnished during the course of the trans- 
action and adds a materiality standard to that require- 
ment, rather than requiring all information which 
would be required to be included in a registration 
statement on, e.g., Form S-1 or in an offering circular 
pursuant to Regulation A. Also, the rule does not 
require the issuer to make any subjective determina- 
tion regarding the sophistication or financial condition 
of offerees and purchasers. Purchasers need only be 
examined to determine whether they meet the 
objective criteria set forth for purposes of computing 
the thirty-five purchaser limit for non-accredited 
purchasers. 


SYNOPSIS 


A section-by-section discussion of the proposed Rule 
follows; however, attention is directed to the 
proposed Rule itself for a complete understanding. 


RULE 242 


Preliminary Notes. The preliminary notes generally 
follow those found in Rules 146 and 240 and refer to 
other securities law considerations which are involved 
in the use of Rule 242. Preliminary Note 6, in 
particular, advises the user that the statutory exemp- 
tion from registration which the Rule provides relates 
to exempt “issues” of securities. An “‘issue’’ is not 
defined either in Section 3(b) of the Securities Act or 
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in the Rule. The Note provides guidance to the user 
as to what factors the Division of Corporation 
Finance has previously noted should be considered in 
determining whether offers and sales should be 
integrated and, hence, considered part of a single 
“issue”. 


Definitions. -Rule 242(a) sets forth definitions of five 
terms used in the Rule. 


Accredited Person. The definition of accredited 
person is similar to provisions found in state securities 
laws,’ in the ALI Federal Securities Code,4 and in 
proposed legislation.° All of those entities included in 
subparagraph (i) of the definition are either regulated 
financial institutions or entities advised by such insti- 
tutions. 





3The Uniform Securities Act, as amended in 1958, 
provides an exemption for “any offer or sale to a bank, 
savings institution, trust company, insurance 
company, investment company as defined in the 
Investment Company Act of 1940, pension or profit- 
sharing trust or other financial institution or institu- 
tional buyer, or to a broker-dealer, whether the pur- 
chaser is acting for itself or in some fiduciary capac- 
ity."” 7A U.L.A. Business & Fin. Laws 641 (1978). 


4ALI Fed. Sec. Code §275 (September 14, 1978). Sec- 
tion 242(b) would exempt offers andsalesto “institu- 
tional investors” which is defined in §275 to include: 


(a) a bank, insurance company, or registered 
investment company, a fund, trust or other 
account with respect to which abankor insur- 
ance company has investment discretion, ora 
person who controls any such person, except 
to the extent that the Commission provides 
otherwise by rule with respect to any such 
class of persons onthe basis of such factors as 
financial sophistication, net worth, and the 
amount of assets under investment manage- 
menf, or 


(b) any other person of a class that the 
Commission designates byrule onthe basis of 
such factors. 


5The ‘Small Business Investment Incentive Act of 
1979, H.R. 3991, 96th Cong., 1st Sess. (1979), pro- 
poses to amend the Securities Act in a manner similar 
to Rule 242 to authorize issuers to sell certain securi- 
ties to ‘accredited investors” without filing a registra- 





Subparagraph (ii) of the definition includes persons 
who buy at least $100,000 of the issuer’s securities 
sold in reliance on the Rule and pay for such securi- 
ties with cash or a cash-equivalent which is 
specifically defined to include certain obligations to 
pay or the cancellation of debt. This part of the 
definition is similar to Rule 146(g)(2)(d). Rule 146 
contains a limit on the number of purchasers identical 
to that found in paragraph (e) of Rule 242. In 
calculating the number of purchasers for purposes of 
determining whether the ceiling has been reached, 
Rule 146(g)(2)(d) exempts persons who buy at least 
$150,000 of securities for cash. Rule 242 follows this 
provision but lowers the amount which must be 
purchased to $100,000. 


It should be noted that at the time of the sale of the 
securities an issuer must have reasonable grounds for 
believing that those purchasers whom it does not 
count for purposes of paragraph (e) of the Rule or 
who do not receive the information specified in 
paragraph (f) of the Rule meet the definition of 
“accredited person” in paragraph (a)(1). 





[Footnote 5, continued:} 


tion statement. H.R. 3991 specifically defines “accre- 
dited investors” to include: 


(A) a bank, insurance company, registered 
investment comany, small business invest- 
ment company licensed under the Small 
Business Investment Company Act of 1958, 
or person described in the last clause of 
section 3(c)(3) of the Investment Company Act 
of 1940, a fund, trust, or other account with 
respect to which a bank or insurance com- 
pany excercises investment discretion, or a 
person who controls or is controlled by any 
such person, (B) any person who, on the basis 
of such factors as financial sophistication, net 
worth, knowledge and experience in financial 
and business matters, or amount of assets 
under management, qualifies as an accre- 
dited investor under rules and regulations 
which the Commission shall prescribe, and 
(C) any other person who does not qualify as 
an accredited investor under such rules and 
regulations but who relies upon the 
investment advice of a person who does so 
qualify. As used in this paragraph, the term 
“investment discretion” has the meaning 
given such term in section 3(a)(35) of the 
Securities Exchange Act of 1934. 


The Commission specifically invites comments on the 
adequacy of this definition. The Commission is 
represented by the definition 1) whether the concept 
represented by the definition is appropriate; 2) 
whether the entities currently specified in paragraph 
(a)(1)(i) should be included; 3) whether other types of 
entities should be included; and 4) whether the 
inclusion of purchasers of $100,000 of securities is 
appropriate. 


Affiliate and Predecessor. The definition of 
“affiliate’’ in subparagraph (a)(2) of the Rule is 
derived from Rules 146 and 240. ‘‘Predecessor’’, as 
defined in subparagraph (a)(3), is similarly defined 
under Regulation A. 


Qualified Issuer. Subparagraph (a)(4) provides that 
the Rule is available only to a domestic or Canadian 
corporate issuer. It is also not available to an issuer 
which is an investment company, or which is 
engaged or intends to engage in significant oil, gas, 
or mining operations. In view of the experimental 
nature of the Rule, the Commission believes that the 
initial limitation on the issuers able to utilize the Rule 
is appropriate. The. restrictions on the issuers eligible 
to use the Rule are generally consistent with similar 
restrictions recently included in Form S-18.° If the 
rule is adopted, the Commission will review its use 
after an appropriate period of time to determine 
whether its availability should be broadened. 


Securities of the Issuer. This term is defined in 
subparagraph (a)(5) to include within the securities 
offered and sold by the issuer those securities issued 
by affiliates who became affiliates in the past year 
and by predecessors. This type of definitional 
provision is similar to the one found in Regulation A. 
The purpose of such a provision is to prevent an 
issuer from setting up numerous corporate entities 
which it controls and causing each of these entities to 
make offerings pursuant to Rule 242, thereby 
avoiding the dollar ceiling limit on the Rule. The 
Commission specifically invites comments as to 
whether the definition is adequate to prevent abuses 
of the exemption provided by the Rule. 





6Securities Act Release No. 6049 (April 3, 1979) (44 
FR 21562). In addition, the Commission believes it is 
appropriate to exclude companies engaged in 
significant oil and gas operations from use of the 
proposed Rule at this time because of the staff's 
current study of oil and gas disclosure requirements. 
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Conditions to be Met. Rule 242(b) points out that, 
in order for a qualified issuer to have a valid 
exemption for each issue of its securities offered and 
sold pursuant to Rule 242, all the conditions in the 
Rule must be satisfied. ‘‘Issue’’ is not defined in 
Section 3(b) or in Rule 242. Determination of whether 
separate sales of securities are part of the same issue 
and are thus deemed to be integrated depends upon 
a consideration of traditional integration factors 
concerning the methods of sale and distribution 
employed to effect the offerings and the disposition 
of the proceeds. In order to assist the issuer to deter- 
mine which offers and sales constitute parts of a 
single issue, paragraph (b) contains a safe harbor 
from integration. This safe harbor is fashioned after a 
similar concept contained in Rule 146(b)(1) and 
provides that any sales of the issuer’s securities more 
than six-months prior to a Rule 242 offer or sale and 
any offers and sales after the six-month period 
following a Rule 242 offer or sale will not be 
integrated with the Rule 242 issue. However, normal 
integration principles will apply to any such sales 
outside the two six-month periods if the issuer makes 
an offer or sale of securities of the same or similar 
class, other than offers or sales pursuant to 
Regulation A, within either of these six-month 
periods. Rule 146 differs in one respect from this 
section of Rule 242 in that it operates in such a 
manner that the safe harbor from integration is 
removed even if offers or sales of securities of a 
similar class are made pursuant to Regulation A 
within six months of the Rule 146 offering. 


The Commission invites suggestions as to the viability 
of using other alternatives to this safe harbor 
approach which would not be overly restrictive but 
would retain the integration concept. One possible 
alternative would be to eliminate the proviso 
regarding sales within the six month periods so that 
the safe harbor would be absolute. The Commission 
is interested in receiving comments on the effects of 
such an approach on the integration concept as a 
whole and with respect to the proposed Rule. 


Limitation on Aggregate Offering Price of Each 
Issue. Paragraph (c) limits the amount of each issue 
of securities sold pursuant to the Rule to the amount 
specified in Section 3(b) (presently $2,000,000). 


Solely for purposes of calculating this aggregate 
dollar limit, an issuer must include the aggregate 
gross proceeds from all other securities sold in 
reliance on any Section 3(b) exemption, such as sales 
pursuant to other Rule 242 transactions or in reliance 
upon Rule 240 and Regulation A, during the 
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six-month period prior to the proposed sale pursuant 
to the Rule. 


The offering price ceiling calculation in Rule 242 
differs from other exemptions pursuant to Section 
3(b) in that the ceiling is computed on a six-month 
rather than a twelve-month basis. The Commission 
invites comments as to whether the ceiling computa- 
tion should be revised to allow sales of only up to $2 
million over a twelve-month period. Alternatively, the 
Commission requests comments as to whether the 
six-month period for calculating the $2,000,000 limit 
should be retained but a provision be added limiting 
the number of non-accredited purchasers of 
securities sold pursuant to Rule 242 to thirty-five in a 
twelve-month period. 


The Commission further invites comments on the 
advisability of exempting employee stock option 
offerings made pursuant to Regulation A from this 
dollar ceiling limit. Also, the Commission specifically 
requests comments on whether Regulation A should 
be amended to exclude sales made in reliance on 
Rule 242 from the calculation of the aggregate 
offering price for purposes of that Regulation. 


Limitation on Manner of Offering. Paragraph (d) 
of the proposed Rule would prevent general 
advertising of offers made pursuant to the Rule. This 
provision is in accordance with similar provisions 
found in Rule 146 and 240. Commentators are 
referred to recent staff interpretations of identical 
language in the Rule 146 context indicating certain 
forms of solicitation which are not deemed to be 
“general solicitation or general advertising’’ prohib- 
ited by paragraph (d) of the proposed Rule.” 


Limitation on Number of Purchasers. In a 
manner similar to Rule 146(g), paragraph (e) of Rule 
242 requires that the issuer have reasonable grounds 
for believing that there are not more than thirty-five 
non-accredited purchasers of each issue of its 
securities pursuant to Rule 242. The calculation of the 
number of purchasers follows that method set forth 
in Rule 146(g)(2). Accredited persons are specifically 
excluded from the ceiling by paragraph (e)(2)(i)(D) of 
the Rule. 





7See, e.g., Letter re: A. A. Ajax Company (January 15, 
1979); Letter to Arthur M. Borden, Esquire (October 6, 
1978); Letter to Mr. Barry Geller (January 25, 1978); 
Letter re: ENI Corporation (December 3, 1975). 





Furnishing of Information. Paragraph (f) of the 
Rule specifies the information which must be given in 
writing to non-accredited purchasers of the securities 
of the issuer during the transaction and prior to sale. 
With the exception that only one year’s certified 
financial statements must be prepared, the issuer 
must furnish the same kind of information specified in 
Part | of Form S-18 to the extent material to an 
understanding of the issuer, its business and the 
securities being offered. Failure to include 
information required by any other registration forms 
or guides, or staff interpretations relating to the infor- 
mational requirements in registered offerings made 
pursuant to the Securities Act will not by itself result 
in loss of the Rule’s availability. Issuers are reminded, 
however, of the applicability of the antifraud 
provisions of the federal securities laws and of the 
civil liability provisions of Section 12(2) of the Securi- 
ties Act. 


The reference in the proposed rule to the furnishing 
of the same kind of information specified in Part | of 
Form S-18 to the extent material is intended to 
provide a guideline to issuers while at the same time 
alleviating concerns regarding a technical violation of 
Section 5 of the Securities Act (15 U.S.C. 77e) for 
the omission of information called for by Form S-18 
or staff interpretations when such information is not 
material to the particular issuer and offering involved. 
The Commission specifically invites comments as to 
whether this approach provides greater certainty as 
to the availability of the exemption than corres- 
ponding provisions in Rule 146 or whether it would be 
preferable to use the phrase ‘‘to the extent 
applicable” rather than ‘‘to the extent material’. 


If accredited persons are involved in the same trans- 
action they too must receive this written information 
and, further, if accredited persons receive other 
information from the issuer in addition to that speci- 
fied in paragraph (f), non-accredited persons involved 
in the same transaction must be furnished such 
additional information. 


If the issuer files reports pursuant to Sections 13 or 
15(d) of the Exchange Act, the informational require- 
ments of the Rule may be satisfied by furnishing 
purchasers with the issuer’s most recent annual 
report on Form 10-K, definitive proxy statement, and 
any other reports filed since the filing of the Form 
10-K, except that the information required by Items 1, 
2, and 3 of Part | of Form S-18, if applicable, should 
also be provided. These items deal with specific 
information about the offering and the use of 
proceeds. 


The informational requirement specifies providing the 
same kind of information required in Part | of Form 
S-18, with one difference. In Form S-18, certified 
financial statements for the two most recent fiscal 
years prepared in accordance with generally accepted 
accounting principles and practices must be 
furnished. However, for purposes of Rule 242, only 
financial statements for the most recent fiscal year 
must be certified. Although less than that imposed by 
registration pursuant to Form S-18 this requirement is 
greater than that found in Regulation A8 The 
Commission invites comment as to the appropriate- 
ness of the narrative informational requirements and 
the requirement as to one year certified financial 
statements in the context of a Rule 242 offering. 


It should be noted that in addition to the narrative 
and financial information required to be disclosed to 
investors pursuant to the proposed Rule, subpara- 
graph (f)(3) requires that an issuer give prospective 
investors an opportunity to ask questions and receive 
answers from the issuer. This provision is similar to 
that included in Rule 146(e)(2). 


Unlike the requirements of Regulation A, Rule 242, as 
proposed, involves no staff review of any information 
circular or other material used by the issuer in 
conducting the offering. The proposed Rule also does 
not require that such information be placed on file 
with the Commission. The Commission specifically 
requests comments as to whether undue burdens 
would be imposed on issuers if Rule 242 were to 
require that the information called for by paragraph 
(f)(1) which is furnished to non-accredited persons, 
and to accredited persons involved in the same trans- 
action, be filed with the Commission after the 
completion of the offering for the purpose of 
monitoring the quality of the disclosure being made in 
Rule 242 offerings. 


Limitation on Resale. Paragraph (g) of the Rule 
indicates that resales of securities purchased 
pursuant to the Rule would have to be made 
pursuant to an effective registration statement or 
pursuant to a valid exemption from registration. In 
this regard, the Commission is also proposing to 
include Rule 242 securities within the definition of 
“restricted securities’ in Rule 144 so that resales may 
take place pursuant to the provisions of that rule. 





8Schedule | to Regulation Arequires certified financial 
statements for one year only if the issuer is requiredto 
file such statements with the Commission. 
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Filing of Notice of Sales. An important purpose of 
the notice requirement in paragraph (h) is to collect 
empirical data which will provide a basis for further 
action by the Commission either in terms of 
amending existing rules and regulations or proposing 
new ones. The Form is designed to enable an issuer 
to respond to most questions by circling the appro- 
priate range category. It is contemplated that a 
response to Item Ill D, which requires a_ brief 
description of the issuer’s business, would consist 
only of two or three sentences. 


The Commission is interested in receiving comments 
as to whether the information required by the 
proposed form would be unduly burdensome to small 
issuers and whether any further data or different 
types of data ought to be requested by the Form. 


Ten days after the end of the month in which the 
initial sale of an offering pursuant to Rule 242 occurs, 
three copies of a notice must be filed or the 
exemption provided by the Rule is lost. However, 
issuers should note that subsequent notices need 
only report information in response to Part IV of the 
Form and any material changes in answers previously 
made to Parts I-Ill. These subsequent notices are only 
required to be filed every six months if additional 
sales in reliance on the Rule are made. 


The proposed Rule requires that Form 242 be initially 
filed ten days after the end of the month in which the 
first sale pursuant to the Rule is made. The Commis- 
sion requests comments on alternative timing require- 
ments such as requiring that the Form be filed at the 
time of the first sale, similarly to Rule 146(i), or ten 
days after such sale. 


Advance Notice. The Commission invites comment 
as to whether Forms 146 and 240 should be amended 
consistent with proposed Form 242. 


AMENDMENT TO RULE 144 


Rule 242 provides that no resales of securities of the 
issuer may be made pursuant to its terms. A similar 
provision is found in Rules 146 and 240. Resales of 
securities originally sold pursuant to these Rules are 
provided for by Rule 144. Accordingly, the Commis- 
sion is proposing a corresponding amendment to 
Rule 144 to allow resales of securities originally sold 
pursuant to Rule 242 under Rule 144. The amend- 
ment would include Rule 242 securities within the 
definition of ‘restricted securities’ in Rule 144(a)(3). 
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OPERATION OF PROPOSALS 


The Commission is mindful of the cost to registrants 
and others of its proposal and recognizes its responsi- 
bilities to weigh with care the costs and benefits 
which result from its rules. Accordingly, the Commis- 
sion specifically invites comments on the costs to 
registrants and others of the adoption of the proposal 
published herein. 


TEXT OF PROPOSED RULES 


17 CFR Chapter Il is proposed to be amended as 
follows: 


1. By amending paragraph (a)(3) of 8230.144 to read 
as follows: 


§230.144 Persons deemed not to be engaged in a 
distribution and therefore not underwriters. 


fe)otchet 


(3) The term “restricted securities’’ means securities 
acquired directly or indirectly from the issuer thereof, 
or from an affiliate of the issuer, in a transaction or 
chain of transactions not involving any public offering 
or from the issuer in a transaction in reliance on Rule 
240 or Rule 242 under the Act or which were issued 
by an issuer in a transaction in reliance on Rule 240 or 
Rule 242 and were acquired in the transaction or 
chain of transactions not involving any public 
offering. 


2. By adding 8230.242 to read as follows: 


§230.242 Exemption of limited offers and sales by 
qualified issuers. 


Preliminary Notes: 


1. Rule 242 relates to transactions exempted from 
section 5 of the Act under section 3(b) of the Securi- 





ties Act of 1933 (the ‘‘Act’’) [15 U.S.C. 77a et seq., 
as amended by Pub. L. No. 94-29 (June 4, 1975)]. It 
does not provide an exemption from the antifraud 
provisions of the federal securities laws or from the 
civil liability provisions of section 12(2) of the Act or 
other provisions of the federal securities laws. 


2. Nothing in this rule obviates the need for 
compliance with an applicable state law relating to 
the offer and sale of securities. 


3. Reliance on this rule does not act as an election; 
the issuer can also claim the availability of any other 
applicable exemption. 


4. This rule is available only to the issuer of the 
securities and is not available to affiliates or other 
persons for resales of the issuer’s securities. The rule 
provides an exemption only for the transactions in 
which the securities are offered or sold by the issuer, 
not for the securities themselves: The securities 
acquired in a transaction effected in reliance on the 
rule are unregistered securities and are deemed to 
have the same status as if they were acquired in a 
transaction pursuant to section 4(2) of the Act. 


5. In view of the objectives of the rule and the 
purposes and policies underlying the Act, the rule is 
not available to any issuer with respect to any trans- 
actions which, although in technical compliance with 
the rule, are part of a plan or scheme to evade the 
registration provisions of the Act. In such cases 
registration pursuant to the Act is required. 


6. Section 5 of the Act requires that all securities 
offered by the use of mails or other channels of inter- 
state commerce be registered with the Commission. 
Congress, however, provided certain exemptions 
from the registration provisions in section 3(a) of the 
Act and in section 3(b) allowed the Commission to 
exempt other securities if it finds that registration is 
not necessary in the public interest and for the 
protection of investors by reason of the small amount 
involved or the limited character of the public 
offering. Rule 242 is promulgated under section 3(b) 
and is designed to help certain corporate issuers raise 
limited amounts of capital from the public by 
providing objective requirements which are less 
burdensome than those found in other exemptions 
from registration under different sections of the Act. 


In order to obtain the protection of the rule, all sales 
which are part of the same issue must meet all of the 


conditions of the rule. The issuer claiming the availa- 
bility of the rule has the burden of establishing, in an 
appropriate forum, that it has satisfied all of the 
conditions. Broadly speaking, the conditions of the 
rule relate to limitations on the manner and amount 
of the issue, the furnishing of information, the 
number of purchasers, and the filing of notice of 
sales. 


The term “‘issue’’ is not defined in section 3(b) or in 
the rule. The determination as to whether separate 
sales of securities are part of the same issue (i.e., 
are deemed to be “‘integrated’’) depends on the 
particular facts and circumstances. The following 
factors should be considered in determining whether 
separate sales are part of the same issue for purposes 
of section 3(b) and Rule 242: 


(a) whether the sales are part of a single plan 
of financing; 


(b) whether the sales involve issuance of the 
same class of security; 


(c) whether the sales have ben made at or 
about the same time; 


(d) whether the same type of consideration is 
received; and 


(e) whether the sales are made for the same 
general purpose. 


These same factors are applicable to a determination 
of whether offers and sales should be integrated for 
purposes of the exemption under Section 4(2) of the 
Act. See Securities Act Release No. 4552 (November 
6, 1962) (27 FR 11316). 


The text of the rule follows: 


(a) Definitions. For purposes of this rule only, 
the following definitions will apply. 


(1) Accredited Person. The term ‘‘accredited 
person” shall include any person which the 
issuer and any person acting on its behalf 
have reasonable grounds to believe and 
believe, after making reasonable inqury, 
comes within any of the following categories 
at the time of the sale of the securities of the 
issuer pursuant to this rule: 


(i) Any bank as defined in section 3(a)(2) of 
the Act whether acting in its individual or 
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fiduciary capacity; insurance..company as 
defined in section 2(13) of the Act; employee 
benefit plan, including an Individual Retire- 
ment Account, which is subject to the 
provisions of the Employee Retirement 
Income Security Act of 1974 if the 
investment decision is made by a plan 
fiduciary, as defined in section 3(21) of such 
Act, which is either a bank, insurance 
company or registered investment adviser; 
investment company registered under the 
Investment Company Act of 1940; Small 
Business Investment Company or Minority 
Enterprise Small Business Investment Com- 
pany licensed by the U.S. Small Business 
Administration; and 


(ii) Any person who purchases $100,000 or 
more of securities of the issuer sold pursuant 
to this rule for (A) cash, or (B) an obligation 
to pay which provides for full recourse 
against the purchaser of the securities and 
for discharge of the obligation within 60 days 
of the first issuance of the securities, or (C) 
the cancellation of any indebtedness owed 
by the issuer to the purchaser. 


(2) Affiliate. The term “‘affiliate’’ of a person 
means a person that directly or indirectly, 
through one or more intermediaries, controls 
or is controlled by, or is under common 
control with such person. 


(3) Predecessor. A ‘‘predecessor’’ of an 
issuer is (i) a person the major portion of 
whose assets have been acquired directly or 
indirectly by the issuer, or (ii) a person from 
which the issuer acquired directly or indi- 
rectly the major portion of its assets. 


(4) Qualified Issuer. The term ‘‘qualified 
issuer’ includes any corporation which is 
incorporated under the laws of the United 
States or Canada or any State or Province 
thereof, and has or proposes to have its prin- 
cipal business operations in the United 
States, if a domestic corporation, or Canada 
or the United States if a Canadian corpor- 
ation, and which: 


(i) Is not an investment company; 


(ii) Does not engage or intend to engage in oil 
and gas related operations which exceed the 
criteria for exemption specified in §210.3- 
18(k) of Regulation S-X; 


(iii) Does not engage or intend to engage in 
significant mining operations. 
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Note: For purposes of this rule, the criteria for 
exemption specified in §210.3-18(k) of Regu- 
lation S-X for oil and gas operations shall be 
considered by analogy as an appropriate test 
for determining the significance of mining 
operations. 


(iv) ls not a majority owned subsidiary of an 
issuer which does not meet the qualifications 
for use of this rule as specified herein. 


(5) Securities of the Issuer. The term ‘‘secu- 
rities of the issuer” shall include: 


(i) All securities issued by a qualified issuer; 


(ii) All securities issued by any predecessor of 
a qualified issuer; and 


(iii) All securities issued by any affiliate of a 
qualified issuer which was organized or 
became such an affiliate within the past 
twelve months. 


(b) Conditions to be Met. All sales which are 
part of the same issue of securities offered or 
sold by a qualified issuer in compliance with 
all the conditions in paragraphs (c) through 
(h) of this rule shall be exempt from 
registration under section 5 of the Act 
pursuant to section 3)b) of the Act. For 
purposes of identifying a single issue, sales 
of securities occurring more than six months 
prior to the commencement of an issue of 
securities pursuant to this rule and sales of 
securities and offers in connection therewith 
occurring at any time after six months from 
the completion date of the issue pursuant to 
this rule, shall not be considered part of the 
same issue so long as there are during 
neither of said six-month periods any offers 
or sales of securities by or for the issuer of 
the same or similar class as those offered or 
sold pursuant to this rule; Provided, however, 
That offers or sales of securities pursuant to 
the exemption from registration provided by 
Regulation A shall not result in loss of the 
safe harbor described herein. 


Note: In the event that securities of the 
same or similar class as those offered 
pursuant to this rule are offered or sold, 
other than pursuant to a Regulation A 
exemption, less than six months prior to or 
subsequent to any offer or sale pursuant to 
this rule, see Preliminary Note 6 hereof as to 
which offers or sales may be deemed to be 
part of the same issue. 





(c) Limitation on Aggregate Offering Price of 
Each Issue. The aggregate offering price of 
each issue by a qualified issuer shall not 
exceed the amount allowed under section 
3(b) of the Act, less the aggregate gross 
proceeds from all securities sold pursuant 
to any section 3(b) exemption within six 
months prior to the commencement of the 
issue pursuant to this rule. 


Note 1: The calculation of the aggregate 
offering price may be illustrated as follows: If 
an issuer sold $500,000 of its securities on 
June 1, 1979 in reliance on this rule, $50,000 
on September 1, 1979 pursuant to Rule 240, 
and an additional $200,000 on October 1, 
1979 pursuant to Regulation A, the issuer 
would be permitted to sell only $1,250,000 
more until December 1, 1979, since until that 
date the issuer must count all three prior 
sales toward the present section 3(b) 
$2,000,000 limit. However, if the issuer made 
its fourth sale under this rule on December 1, 
1979, the issuer could sell $1,750,000 of its 
securities, since the June 1, 1979 sale would 
not be within the preceding six months. 


Note 2: The calculation of the aggregate 
offering price includes all consideration 
received for the issuance of securities of the 
issuer, including cash, services, property, 
notes, cancellation of debt, or other consi- 
deration. 


(d) Limitation on Manner of Offering. Neither 
the issuer nor any person actng on its behalf 
shall offer or sell securities pursuant to this 
rule by means of any form of general solicita- 
tion or general advertising, including but not 
limited to, any advertisement, article, notice 
or other communication published in any 
newspaper, magazine or similar medium or 
broadcast over the television or radio. 


(e) Limitation on Number of Purchasers. 


(1) The issuer shall have reasonable grounds 
to believe, and after making reasonable 
inquiry, shall believe, that there are no more 
than thirty-five purchasers of each issue of 
the securities of the issuer from the issuer 
pursuant to this rule. 


Note: See paragraph (b) of this rule and 
Preliminary Note 6 as to what may or may 
not constitute an issue pursuant to this rule. 


(2) For purposes of computing the number of 
purchasers for paragraph (e) only: 


(i) The following purchasers: shall be 
excluded: 


(A) Any relative, spouse, or relative of the 
spouse of a purchaser who has the same 
home as the purchaser; 


(B) Any trust or estate in which a purchaser 
or any of the persons related to him as 
specified in pargraph (e)2)iXA) or (C) of 
this section collectively have 100 percent of 
the beneficial interest (excluding contingent 
interests); 


(C) Any corporation or other organization of 
which a purchaser or any of the persons 
related to him as specified in paragraph 
(eX 2)(i(A) or (B) of this section collectively 
are the beneficial owners of all the equity 
securities (excluding directors’ qualifying 
shares) or equity interests; and 


(D) Any accredited person as defined in 
paragraph (a)(1). 


Note: The issuer has to satisfy all the other 
provisions of the rule with respect to all 
purchasers whether or not they are included 
in computing the number of purchasers 
under this paragraph. 


(3) There shall be counted as one purchaser 
any corporation or other organization, except 
that if such entity was organized for the spe- 
cific purpose of acquiring the securities 
offered, each benefical owner of equity 
interests or equity securities in such entity 
shall count as a separate purchaser for all 
provisions of this rule. 


(f) Furnishing of Information. 


(1) If the issuer sells securities pursuant to 
this rule only to accredited persons, the rule 
does not specify what information must be 
furnished to such persons. In any transaciton 
involving only non-accredited persons, or 
both accredited and non-accredited persons, 
the issuer shall furnish the following informa- 
tion to all purchasers in writing during the 
course of such transaction and prior to sale: 


(i) The same kind of information as that 
specified in Part | of Form S-18, to the extent 
material to an understanding of the issuer, its 
business, and the securities being offered; 
Provided however, That only the financial 
statements for the issuer’s most recent fiscal 
year must be certified by an independent 
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public accountant or a certified public 
accountant. 


(ii) Such further material information, if any, 
as may be necessary to make the required 
information, in the light of the circumstances 
under which it is furnished, not misleading. 


(iii) An issuer that is subject to the reporting 
requirements of section 13 or 15(d) of the 
Securities Exchange Act of 1934 may satisfy 
the informational requirements of paragraph 
(f)(1)(i) by furnishing purchasers with the 
information contained in its most recent 
annual report, definitive proxy statement, 
and any other reports or documents required 
to be filed by the issuer pursuant to section 
13(a) or 15(d) of the Securities Exchange Act 
since the filing of such annual report, except 
that the information required by items 1, 2 
and 3 of Part | of Form S-18, if applicable, 
should also be provided. 


(2) The issuer shall also make available to 
each offeree, during the course of the 
transaction and prior to sale, the opportunity 
to ask questions of, and receive answers 
from, the issuer or any person acting on its 
behalf concerning the terms and conditions 
of the offering and to obtain any additional 
information, to the extent the issuer pos- 
sesses such information or can acquire it 
without unreasonable effort or expense, 
necessary to verify the accuracy of the 
information obtained pursuant to paragraph 
(f)(1). 


(3) The issuer shall also make available to 
each non-accredited person any written 
information obtained from the issuer by any 
accredited person prior to the date of 
purchase by such non-accredited person. 


(g) Limitation on Resale. \n determining the 
availability of an exemption from registration 
for resale of securities acquired in a 
transaction effected in reliance on this rule, 
such securities shall be deemed to have the 
same status as if they had been acquired in a 
transaction pursuant to section 4(2) of the 
Act and cannot be resold without registration 
under the Act or exemption therefrom. The 
issuer shall exercise reasonable care to assure 
that the purchasers of the securities are not 
underwriters within the meaning of section 
2(11) of the Act, which reasonable care shall 
include, but not necessarily be limited to: 
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(1) Making reasonable inquiry to determine if 
the purchaser is acquiring the securities for 
his own account or on behalf of other 
persons; 


(2) Informing the purchaser of the restric- 
tions on resale; and 


(3) Placing a legend on the certificate or 
other document evidencing the securities 
stating that the securities have not been 
registered under the Act and setting forth or 
referring to the restrictions on transferability 
and sale of the securities. 


(h) Filing of Notice of Sales. Within ten days 
after the end of the month in which the initial 
sale in reliance on this rule is made, the 
issuer shall file with the Commission at its 
principal office in Washington, D.C. two 
copies of a notice on Form 242 which shall 
be signed by a duly authorized officer of the 
issuer. At the same time, a third copy of 
such notice shall be filed at the Commission’s 
Regional Office for the region in which the 
issuer's principal business operations are 
conducted or proposed to be conducted in 
the United States. The copy of such notice 
with respect to an issuer having or proposing 
to have its principal business operations 
outside the United States shall be filed with 
the Regional Office for the region in which 
the offering is primarily conducted or 
proposed to be conducted. After such 
original notice has been filed, subsequent 
notices need only be filed every six months if 
additional sales in reliance on the rule are 
made. Such notices need only report the 
information required by Part IV and any 
material change in the facts from those set 
forth in Parts I-III of the original notice. 


3. By adding 8239.242 as follows: 


§239.242 Form 242, notice of sales of securities 
pursuant to 8230.242 of this chapter. 


Three copies of this form shall be filed with the 
Commission not more than 10 days after the end of 
the month in which the first sale is made in reliance 
upon Rule 242 (§230.242 of this chapter). Every six 
months after this initial filing, another notice shall be 
filed, if any further sales in reliance on the rule have 
been made, which need only report the issuer’s name 
and information in response to Part IV and any 
material changes in Parts I-lll from the facts previ- 
ously reported. 





SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 


FORM 242 


NOTICE OF SALES OF SECURITIES PURSUANT TO RULE 242 





Instructions: Two copies of this notice are to be filed 
with the Commission at its principal office in Washington, 
D.C. not more than 10 days after the end of the month in 
which the first sale is made in reliance on the rule. 

At the same time, a third copy of such notice, shall be 
filed at the Commission's Regional Office for the region 
in which the issuer's principal business operations are 
conducted or proposed to be conducted in the United States. 
The copy of such notice with respect to an issuer having 
or proposing to have its principal business operations 
outside the United States shall be filed with the Regional 
Office for the region in which the offering is primarily 
conducted or proposed to be conducted. Every six months 
after this initial filing, copies of another notice shall 
so be filed, if any further sales in reliance on the rule 
have been made, which need only report the issuer's name 
and information in response to Part IV and any material 
changes in Parts I-III from the facts previously reported. 


Issuer's Name, Address and Telephone Number (including area code) 








Instructions: 





Please circle or check the appropriate response or fill in the 
blanks. Do not leave any answers blank. If your answer to the 
question is “none,” so state. 
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Basic Identification of Issuer. 

A. Does the issuer have an SEC file number? 
1. No a. Ts If yes, what is it? 
What is the issuer's IRS employer identification number? 


Has the issuer been assigned a CUSIP number for its 
securities? 


1. No If yes, what are the first 


6 digits? 


What exchange or market, if any, are the issuer's securities 
traded on? 1. NYSE 2. AMEX 3. NASDAQ 


4. Other. If other, specify 





E. What is the issuer's Standard Industrial Classification 
(SIC) at the 3or 4digit level? Ss 


Statistical Information about the Issuer 


A. What were the issuer's gross revenues at the end of 
its latest fiscal year? 


1. Less than $500,000 5. $5,000,001 - $10,000,000 
2. $500,001 - $1,000,000 6. $10,000,001 - $25,000,000 
3. $1,000,001 - $3,000,000 7. $25,000,001 - $100,000,000 
4. $3,000,001 - $5,000,000 8. Over $100,000,000 


What were the issuer's total consolidated assets as of the 
end of its latest fiscal year? 


Less than $50,000 $1,000,001 - $3,000,000 
$50,000 - $250,000 $3,000,001 - $5,000,000 
$250,001 - $500,000 $5,000,001 - $10,000,000 
$500,001 - $1,000,000 Over $10,000,000 
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Did the issuer have any net income at the end of its latest 


fiscal year? 1. Yes 


If yes, circle one: 


Less than $50,000 
$50,000 - $250,000 
$250,001 - $500,000 
$500,001 - $1,000,000 


2. No 


$1,000,001 - $3,000,000 
$3,000,001 - $5,000,000 
$5,000,001 - $10,000,000 
Over $10,000,000 


What was the issuer's shareholders' equity at the end of 


its latest fiscal year? 
Less than $25,000 
$25,000 - $125,000 
$125,001 - $250,000 
$250,001 - $500,000 
$500,0001- $1,000,000 


How many shareholders did 
latest fiscal year? 


1. 1-10 
ll- 3 
26 - 50 
51 - 100 


How many shares were held 


$1,000,001 - $3,000,000 
$3,000,001 - $5,000,000 
$5,000,001 - $10,000,000 
Over $10,000,000 


the issuer have at the end of its 


101 - 200 
201 - 400 
401 - 500 
Over 500 


by public shareholders at the end 


of the issuer's latest fiscal year? 


Less than 500,000 
500,001 - 1,500,000 
1,500,001 - 2,500,000 


4. 2,500,001 — 3,500,000 
5. 3,500,001 - 5,000,000 
6. Greater than 5,000,000 
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G. How many shares were outstanding at the end of the issuer's 
latest fiscal year? 


1. Less than 500,000 4. 2,500,001 - 3,500,000 
2. 500,001 - 1,500,000 5. 3,500,001 - 5,000,000 
3. 1,500,001 - 2,500,000 6. Greater than 5,000,000 


How many full-time employees did the issuer have at the 
end of its latest fiscal year? 


1. 0 41 - 50 

2-,-k:2 5 : 51 - 100 
3. 6-10 101 - 250 
4. ll - 20 251 = 500 
5. 2=- 501 - 750 
6. 31 - 40 Over 750 


How many part-time employees did the issuer have at the 
end of its latest fiscal year? 


=e 5. 21 - 30 
a S=5 31 - 40 
3. 6-10 41 - 50 
4. ll - 20 Over 50 
Brief Narrative Information About the Issuer. 


A. In what year was the issuer incorporated? 





B. In what state is the issuer incorporated? 





C. Where are the issuer's principal business operations 
located? 
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D. Please briefly describe the issuer's business. 














Section 3(b) Sales Limit 
A. Type and amount of securities sold pursuant to Rule 242. 


l. Debt Equity Convertible 


2. Amount of Rule 242 sales this month 





Amount of all section 3(b) sales, of unregistered securities in 
preceding 6 months by type and exemption. 


Exemption Type of Securities Amount 





Rule 242 
Reg A 
Rule 240 , 
Pursuant to the requirements of Rule 242 under the Securities 
Act of 1933, the issuer has duly caused this notice to be signed on 
its behalf by the undersigned duly authorized officer or person 
acting in a Similar capacity. 


Date of Notice: Issuer 











OFFICER 


Instruction: Print the name and title of the signing representative 
under his signature. At least one copy of the notice filed with the 
Commission's principal office in Washington, D.C. shall be manually 
Signed. Any copies not manually signed shall bear typed or printed 
Signatures. 


[Attention: Intentional misstatements or omissions of facts 
constitute Federal criminal violations (See 18 U.S.C. 1001).] 
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[Secs. 3(b), 4(1), 19(a), 48 Stat. 75, 77, 85; sec. 209, 
48 Stat. 908; 59 Stat. 167; sec, 6, 68 Stat. 684; sec. 
12, 78 Stat. 580; 84 Stat. 1480; sec. 308(a)(1), (2), 
(3), 90 Stat. 56, 57; sec. 18, 92 Stat. 275; sec. 2, 92 
Stat. 962; 15 U.S.C. 77c(b), 77d(1), 77s(a)] 


The Commission hereby proposes for comment Rule 
242, Form 242, and an amendment to Rule 144 
pursuant to sections 3(b), 4(1), and 19(a) of the 
Securities Act of 1933. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6122/September 11, 1979 


In the Matter of 


PRICE WATERHOUSE & CO. RETIREMENT 
INCOME PLAN FOR PARTNERS AND 
PRINCIPALS 

1251 Avenue of the Americas 

NewYork, NY 10020 


(18-13) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT INTER- 
ESTS AND PARTICIPATIONS IN THE PRICE 
WATERHOUSE & CO. RETIREMENT INCOME PLAN 
FOR PARTNERS AND PRINCIPALS 


NOTICE IS HEREBY GIVEN that Price Waterhouse & 
Co. (’‘Aplicant’”’), a public accounting firm organized 
as a partnership under the laws of the State of New 
York, has, by letters dated September 29, 1977, and 
August 7, 1979, applied for an exemption from the 
registration requirements of the Securities Act of 
1933 (‘‘Act’’) for interests or participations issued in 
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connection with the Price Waterhouse & Co. Retire- 
ment Income Plan for Partners and Principals 
(‘Plan’). All interested persons are referred to those 
documents, which are on file with the Commission, 
for the facts and representations contained therein, 
which are summarized below. 


|. Introduction 


The Plan covers Applicant’s partners and principals 
aged 25 or over. As of February 1, 1978, some 380 
partners and 20 principals were eligible to participate 
in the Plan. In addition, the Plan covers about 10 
partners of an affiliated partnership, which has 
adopted the Plan. ‘‘Principals’’ are persons employed 
by Applicant who do not hold certificates or licenses 
to practice accounting but who are deemed qualified 
for membership in the partnership. 


The Plan is of the type commonly referred to as a 
“Keogh’’ plan, which covers persons (in this case, 
Applicant's partners and principals) who are 
employees within the meaning of Section 401(c)(1) of 
the Internal Revenue Code of 1954 (‘’Code’’) and, 
therefore, is excepted from the exemption provided 
by Section 3(a)(2) of the Act for interests or 
participations in employee benefit plans of certain 
employers. Section 3(a)(2) of the Act provides, 
however, that the Commission may exempt from the 
provisions of Section 5 of the Act any interest or 
participation issued in connection with a pension or 
profit-sharing plan which covers employees, some or 
all of whom are employees within the meaning of 
Section 401(c)(1) of the Code, if and to the extent 
that the Commission determines this to be necessary 
or appropriate in the public interest and consistent 
with the protection of investors andthe purposes fairly 
intended hy the policy and provisions of the Act. 


ll Description and Administration of the Plan 


The Plan, which became effective as of January 1, 
1977, is funded through a trust maintained under a 
trust agreement (‘‘Trust Agreement’’) between 
Applicant and the Bank of New York, as trustee. The 
Internal Revenue Service has issued a ruling to the 
effect that the Plan is a qualified plan under Section 
401(a) of the Code. The Plan is subject to the 
fiduciary standards and the full reporting and 
disclosure requirements of the Employee Retirement 
Income Security Act of 1974. 


Applicant states that it makes annual contributions to 
the Plan on behalf of all participants. Participants 





may also make voluntary contributions of not more 
than 10 percent of their share of partnership net 
income, with certain limitations. The investment and 
reinvestment of Plan assets are under the exclusive 
management of the bank trustees. Under the Trust 
Agreement, the assets are segregated into two funds: 
a fixed income fund, which consists primarily of 
bonds, notes, debentures and other evidences of 
indebtedness; and an Equity Fund, which consists 
primarily of common and preferred stocks. Applicant 
states that none of such assets are permitted to be 
commingled in any collective trust with assets of 
other plans. 


lll. Discussion 


Applicant states that in excluding plans in which 
self-employed persons are participants from the 
exemption from registration afforded by Section 
3(a)(2) of the Act, Congress appears to have intended 
to prevent the sale without registration of prepack- 
aged plans offered by sponsoring financial institutions 
to self-employed persons who might not be 
sophisticated in the securities field or who might be 
unable adequately to protect their interests and those 
of their participating employees. 


Applicant submits that the Plan covers partners, and 
principals of a single employer and of a closely 
affiliated smaller partnership. Thus, it does not pre- 
sent the risks associated with the sale of interests in 
multi-employer plans by sponsoring financial 
institutions with which Congress was primarily 
concerned. Applicant further submits that Plan 
participants are, by virtue of their professional back- 
grounds, far more sophisticated in the securities field 
than the average employee of an _ industrial 
corporation for which an automatic exemption would 
be available under Section 3(a)(2) of the Act. 


Also, Applicant states that it is engaged in furnishing 
professional services of a type which necessarily 
involve financially sophisticated and complex matters 
and is therefore able to represent adequately its 
interests and those of Plan participants. 


Applicant represents that it will not in any way 
promote or solicit voluntary contributions. Finally, 
Applicant will exercise substantial administrative 
responsibilities with respect to the Plan. 


Aplicant concludes that for the foregoing reasons 
granting the requested exemption would be 


appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 5, 1979, at 5:30 
p.m. submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit, or in the case of an 
attorney at law, by certificate) shall be filed 
contemporaneously with the request. An order dis- 
posing of the application will be issued as of course 
following October 5, 1979, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission's own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Gizsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6123/September 11, 1979 


In the Matter of 


PENSION PLAN AND TRUST AGREEMENT FOR 
ATTORNEYS OF FULBRIGHT AND JAWORSKI 
800 Bank of the Southwest Building 

Houston, TX 77002 


(18-31) 
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ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE PEN- 
SION PLAN AND TRUST AGREEMENT FOR 
ATTORNEYS OF FULBRIGHT & JAWORSKI 


Fulbright & Jaworski, a law form organized as a part- 
nership under the laws of the state of Texas, filed an 
application on January 9, 1979, for an exemption 
from the registration requirements of the Securities 
Act of 1933 (‘‘Act’’) for participations or interests 
issued in connection with the Pension Plan and Trust 
Agreement for Attorneys of Fulbright & Jaworski 
(“Plan’’). 


On August 14, 1979, a notice was issued (Securities 
Act Release No. 6104) of the filing of the application. 
The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as a matter of 
course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the pufposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in connec- 
tion with the Plan shall not be subject ot the require- 
ments of Section 5 of the Act effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6124/September 11, 1979 


In the Matter of the 
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SALOMON BROTHERS PROFIT SHARING PLAN 
One New York Plaze 
New York, NY 10004 


(18-58) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 3(a)(2) OF THE SECURITIES ACT OF 
1933 FOR AN ORDER MODIFYING AN ORDER 
EXEMPTING FROM THE PROVISIONS OF SECTION 
5 OF THE ACT INTERESTS OR PARTICIPATIONS 
IN THE SALOMON BROTHERS PROFIT SHARING 
PLAN 


NOTICE IS HEREBY GIVEN that Salomon Brothers, 
an investment banking, firm and registered broker- 
dealer organized as a New York limited partnership 
(‘Applicant’), on July 24, 1979 filed an application 
under Section 3(a)(2) of the Securities Act of 1933 
(the ‘‘Act’’) for an order modifying an order set forth 
in Securities Act Release No. 5852 (August 10, 1977) 
delcaring that interests or participations in the 
Salomon Brothers Profit Sharing Plan (the ‘‘Plan’’) 
are exempt from the provisions of Section 5 of the 
Act. All interested persons are referred to the appli- 
cation on file with the Commission for the facts and 
representations contained therein, which are 
summarized below. 


|. Introduction 


Applicant states that the Plan is of the type com- 
monly referred to as a ‘‘Keogh’’ plan, which covers 
persons (in this case Applicant’s general partners) 
who are employees within the meaning of Section 
401(c)(1) of the Internal Revenue Code of 1954 
(““Code’’), and therefore is excepted from the exemp- 
tion from the registration provisions of the Act 
provided by Section 3(a)(2). Section 3(a)(2) also 
provides, however, that the Commission may exempt 
from the provisions of Section 5 of the Act any 
interest or participation issued in connection with a 
pension or profit sharing plan which covers em- 
ployees some or all of whom are employees within 
the meaning of Section 401(c)(1) of the Code, if and 
to the extent that the Commission determines this to 
be necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. In Securities Act Release No. 5852 
(August 10, 1977), the Commission ordered that, 
pursuant to Section 3(a)(2) of the Securities Act of 
1933, interests or participation issued in connection 
with the Plan shall not be subject to the requirements 





of Section 5 of the Act, provided that the Internal 
Revenue Service ussues a favorable ruling with 
respect to the tax-qualified status of the Plan. Such a 
ruling was issued. 


ll. Modifications Requested 


Applicant now requests certain modifications to the 
Commission's order to (a) make available under the 
Plan to participants additional investment alterna- 
tives, including the alternative of investing Plan 
assets in an open-ended, no-load, registered invest- 
ment company with respect to which Applicant is 
administrator and distributor, (b) permit the Plan to 
accept rollover contributions directly or indirectly 
from other tax-exempt plans in accordance with 
applicable Internal Revenue Code requirements and 
(c) revise Applicant’s undertaking made in connection 
with the prior application ro require that participants 
be provided a copy of the Plan, without charge, only 
upon request. 


In connection with the Plan’s investment in the regis- 
tered investment company, the Applicant has under- 
taken to pay to the Plan an amount equal to the fee it 
receives from the investment company attributable to 
the Plan’s investment therein. Applicant states that 
the transaction is exempted from the prohibited 
transaction rules of the Employee Retirement Income 
Security Act of 1974 (“ERISA’’) and the Internal 
Revenue Code by Prohibited Transaction Exemption 
77-3. Applicant also references the restrictions on 
dealings between the Applicant and the investment 
company imposed by Section 17 of the Investment 
Company Act of 1940. Applicant submits that these 
restrictions, together with the requirements of 
Prohibited Transaction Exemption No.77-3 and 
ERISA and Applicant’s agreement to pay to the plan 
an amount equal to the fee earned by Applicant from 
the investment company attributable to assets of the 
Plan invested therein, satisfy and concern that may 
arise regarding applicant’s relationship to the 
investment company. Applicant’s agreement to pay 
the allocable portion of its fee to the Plan is 
contingent upon the Division of Investment 
Management concluding that it would not 
recommend enforecement action by the Commission 
under Section 22(d) of the Investment Company Act 
of 1940 if Applicant proceeds as planned. 


lll. Applicant’s Arguments 


Applicant reiterates the arguments made in 
connection with the previous order granted by the 


Commission. Applicant contends that, although the 
Plan, because Applicant’s partners participate 
in it, literally falls within the Keogh plan ex- 
ception of the Section 3(a)(2) exemption, the legis- 
lative history of Section 3(a)(2) does not suggest any 
intent on the part of Congress to require that inter- 
ests in single-employer Keogh plans be registered 
under the Act. Rather, Congress excepted interests 
issued in connection with Keogh plans from the 
Section 3(a)(2) exemption primarily out of concern 
over interests or participations in commingled or 
collective Keogh funds which might be marketed by 
sponsoring financial institutions to self-employed 
persons unsophisticated in the securities field. Appli- 
cant contends that the characteristics of the Plan are 
essentially typical of plans maintained by many single 
corporate employers for which Section 3(a)(2) 
provides an exemption, and that the concerns which 
resulted in inapplicability of Section 3(a)(2) to Keogh 
plans generally do not require registration of interests 
in Aplicant’s plan. 


Aplicant further contends that, if the Plan were 
amended, as permitted by the Internal Revenue 
Code, to exclude Applicant's partners, or if Applicant 
were a corporation, the Keogh plan exception to the 
Section 3(a)(2) exemption would not apply. Applicant 
asserts that the Plan is not a master or prototype plan 
marketed to the public by a sponsoring financial insti- 
tution, the Plan assets are not invested in any such 
master or prototype plan and that the Plan, like the 
similar plans of large. corporations, has been specifi- 
cally tailored to meet Applicant’s own particular 
requirements. Applicant argues, therefore, that to 
treat the Plan differently from a corporate plan merely 
because Applicant is organized as a partnership 
would exalt form over substance. Applicant contends 
that the Commission’s exemptive authority under 
Section 3(a)(2) appears designed to permit the Com- 
mission to exempt plans like Applicant’s where a 
substantial employer that is similar to a large corpor- 
ation in all respects except for its form of organiza- 
tion, and which is sophisticated in complex financial 
and securities matters, creates and designs a plan for 
its employees and partners. 


Finally, Applicant states that the disclosures required 
by ERISA and other disclosures to be made to Plan 
participants are additional grounds for granting the 
requested exemption. 


Applicant concludes that, under the circumstances, 
granting the requested exemptive order would be 
appropriate in the public interest, consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 1, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application, accompanied by a 
statement of the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed to: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. An order dis- 
posing of the matter will be issued as of course 
following October 1, 1979 unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a heating is ordered, 
will receive notice of further developments in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6125/September 13, 1979 


In the Matter of 


THE ROSENMAN FIRM PROFIT-SHARING 
PLAN 

Rosenman Colin Freund Lewis & Cohen 

575 Madison Avenue 

New York, NY 10022 


(18-44) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
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PROVISIONS OF SECTION 5 OF THE ACT INTER- 
ESTS OR PARTICIPATIONS IN THE ROSENMAN 
FIRM PROFIT-SHARING PLAN 


Rosenman Colin Freund Lewis & Cohen, a law firm 
organized as a partnership under the laws of the 
State of New York, filed applications on February 16, 
1979 and June 20, 1979, for an exemption from the 
registration requirements of the Securities Act of 
1933 (‘‘Act’’) for participations or interests issued in 
connection with the Rosenman Firm Profit-Sharing 
Plan (the’‘Plan’’). 


On August 15, 1979, a notice was issued (Securities 
Act Release No. 6107) of the filing of the application. 
The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as a matter of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in connec- 
tion with the Plan shall not be subject to the require- 
ments of Section 5 of the Act, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16166/September 7, 1979 





Off-Board Trading Restrictions: Notice Concerning 
Comments Regarding Proposed Rule 19c-3 Sub- 
mitted After July 23, 1979 


AGENCY: Securities and Exchange Commission. 
ACTION: Notice. 


SUMMARY: The Commission provides notice that all 
comments regarding proposed Rule 19c-3 submitted 
after July 23, 1979, will not become part of the 
official record of the proceeding on that proposal but 
will instead be placed in a sub-file for public review. 
The Commission had indicated in the release 
announcing the proposal of Rule 19c-3 that letters 
submitted after that date would not be made part of 
the record of the Rule 19c-3 proceeding. 


FOR FURTHER INFORMATION CONTACT: Stephen 
L. Parker Special Counsel, Division of Market 
Regulation, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549, 
(202) 272-2890. 


SUPPLEMENTARY INFORMATION: On April 26, 
1979, the Commission announced the commence- 
ment of a proceeding (‘Rule 19c-3 Proceeding”), 
including public hearings, to consider amendments of 
rules of national securities exchanges (‘‘exchanges”’) 
which limit or condition the ability of members to 
effect transactions over-the-counter in securities 
listed and registered or admitted to unlisted trading 
privileges on an exchange.' Specifically, the Com- 
mission proposed Rule 19c-3 under the Securities 
Exchange Act of 1934 (‘‘Act’’) which would prevent 
off-board trading restrictions from applying, with 
certain exceptions, to any equity security or class of 
equity securities (i) which was not traded on an ex- 
change on April 26, 1979, or (ii) which was traded on 
an exchange on April 26, 1979, but ceases to be listed 
and registered or admitted to unlisted trading 
privilege pursuant to Section 12(f)(1)(A) fo the Act on 
an exchange for any time thereafter. 


Off-board trading restrictions have been the subject 





1See Securities Exchange Act Release No. 34-15769 
(April 26, 1979), 44 FR 26688. (‘Rule 19c-3 Release’’) 


of Commission? and Congressional studies,? as well 
as two Commission regulatory proceedings.4 In 
addition, questions concerning off-board trading 
restrictions have been raised before the Commission 
in other contexts.2 Those earlier proceedings, as 
well as other related matters, have generated a sig- 
nificant number of public comments regarding 
off.board trading restrictions, all of which are 
incorporated into the record of this proceeding and 
are being considered by the Commission. 


It has been the Commission’s practice to accept com- 
ment letters submitted after the expiration of 





2See, e.g., Securities and Exchange Commission 
Report-Rule 394 (September 14, 1965), reprinted in 
Study of the Securities Industry Report (‘House 
Study’), Hearings Bef. the Subcomm. on Com. & 
Fin. of the House Comm. on Interstate & For. Com., 
92nd Cong., 2d Sess., at 3362 (1972); and SEC, 
Report of the Securities and Exchange Commission 
on Rules of National Securities Exchanges Which 
Limit or Condition the Ability of Members to Effect 
Transactions Otherwise Than on Such Exchanges 
(September 2, 1975). 


3See, e.g., House Study, at 126-28. 


4The first of those regulatory proceedings 
commenced on September 2, 1975, see Securities 
Exchange Act Release No. 11628 (September 2, 
1975), 40 FR 41808, and culminated in the adoption 
of Rule 19c-1 under the Act. See Securities Exchange 
Act Release No. 11942 (December 19, 1975), 41 FR 
4507. The second proceeding, the ultimate determi- 
nation of which is still pending before the Commis- 
sion, commenced on June 23, 1977. See Securities 
Exchange Act Release No. 13662 (June 23, 1977), 42 
FR 33510. 


See, e.g., Securities Exchange Act Release No. 
15376 (December 1, 1978), 43 FR 58664. 


6The record of the proceedings concerning off-board 
trading restrictions (including transcripts of public 
hearings and written views, data and arguments sub- 
mitted during the proceedings) is contained in File 
No. 4-180. Other materials concerning off-board 
trading restrictions may be found in File Nos. 
SR-Amex-77-3, SR-Amex-77-18, and S7-735-A. The 
information contained in those files has been formally 
made part of the record of the Rule 19c-3 Proceed- 
ing. See Rule 19c-3 Release, Supra note 1, at 4, 44 
FR at 26688. 
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comment periods specified in its announcement of 
rulemaking proceedings.’ In this instance, however, 
in view of the extensive materials already part of the 
record of this proceeding and the prior opportunity of 
interested persons to present their views regarding 
off-board trading restrictions, the Commission deter- 
mined to adhere strictly to the specified comment 
period on proposed Rule 19c-3. Thus, the Commis- 
sion announced in the Rule 19c-3 Release that 
comments submitted subsequent to the specified 
comment period would not become part of the record 
or considered by the Commission unless the 
comment period is formally extended. 


The Commission has received a number of comment 
letters regarding proposed Rule 19c-3 that were clear- 
ly submitted subsequent to the expiration of the com- 
ment period. The Commission continues to believe 
that, under the circumstances of this proceeding, 
inclusion of these letters in the official record of the 
proceeding would not be fair to those persons who 
have prepared comment letters within the time frame 
established by the Commission and to those persons 
who may have determined not to send comment 
letters subsequent to the expiration of the specified 
comment period in reliance on the Commission's 
statement that such comment letters would not be 
accepted. 


Accordingly, all letters that have been or will be 
received regarding proposed Rule 19c-3 subsequent 
to the expiration of the comment period will not form 
part of the official record of this proceeding. The 
Commission has determined to have such letters 
placed in File No. 4-220-1X, where they may be 
reviewed by the public. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








7The authority of the Commission to accept 
comments submitted subsequent to the expiration of 
a specified comment period is a matter of the Com- 
mission's discretion, as provided by Rule 201.28(b) of 
the Act [17 CFR 8201.28]. 


8See Rule 19c-3 Release, supra note 1, at 24, n. 27, 
44 FR at 26692, n. 27. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16167/September 7, 1979 


An order has been issued granting the application of 
the Pacific Stock Exchange, Inc. to strike the com- 
mon stock (without Par Value) of WYLE LABORA- 
TORIES from listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16168/September 7, 1979 


An order has been issued granting the application of 
the Pacific Stock Exchange, Inc. to strike the com- 
mon stock (Par Value $1) of WESTERN PACIFIC 
INDUSTRIES, INC. from listing and _ registration 
thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16169/September 7, 1979 


In the Matter of 


NATIONWIDE HOMES, INCORPORATED 


File No. 81-550 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until October 1, 
1979 to request a hearing on an application by 
Nationwide Homes, Incorporated, (‘‘Applicant’’), 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, for an order exempting Applicant from 
the provisions of Sections 13 and 15(d) of that Act. 





As the result of a merger, Applicant has become a 
wholly-owned subsidiary of HWN Holding Corpora- 
tion and no longer has any public shareholders. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16170/September 7, 1979 


In the Matter of 


ARDEN-MAYFAIR, INC. 


FILE NO. 81-578 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until October 1, 
1979 to request a hearing on an application by Arden- 


Mayfair, Inc., (‘Applicant’), pursuant to Section 
12(h) of the Securities Exchange Act of 1934, for an 
order exempting Applicant from the prcvisions of 
Sections 13 and 15(d) of that Act. 


The Applicant’s outstanding 7% Subordinated 
Income Debentures due September 1, 2014 are 
unconditionally guaranteed by its parent corporation, 
Arden Group, Inc., a reporting company. Applicant 
has no other securities in the hands of the public. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16171/September 7, 1979 


FILE NO. 81-537 


In the Matter of 


1225 MAPLE CORPORATION (FORMERLY AMT 
CORPORATION) 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until October 1, 
1979 to request a hearing on an application by 1225 
Maple Corporation (the ‘‘Applicant’) pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
as amended (the ‘’1934 Act’’), for an order exempting 
the Applicant from the provisions of Sections 13 and 
15(d) of the 1934 Act. 


On August 8, 1978, Applicant's shareholders 
approved a plan of liquidation of Applicant's assets. 
The liquidation is substantially completed and there is 
no market for Applicant's shares. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16172/September 7, 1979 


In the Matter of 


THE STARR BROADCASTING GROUP, INC. 


File No. 81-564 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
October 1, 1979 to request a hearing on an 
application by The Starr Broadcasting Group, Inc., 
(the ‘‘Applicant’’) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended, for 
an order exempting the Applicant from provisions of 
Sections 13 and 15(d) of such Act. 


On July 18, 1979 the Applicant was merged into 
Shamrock Broadcsting Company, Inc. and no longer 
has any public shareholders. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16173/September 7, 1979 


In the Matter of 


LAWRY’S FOODS, INC. 


File No. 81-561 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
October 1, 1979 to request a hearing on an 
application by Lawry’s Foods, Inc. (the ‘‘Applicant’’) 
pursuant to Section 12(h) of the Securities 
Exchange Act of 1934, as amended, for an order 
exempting the Applicant from the provisions of 
Sections 13 and 15(d) of such Act. 


On July 9, 1979, Lawry’s Foods, Inc. a California 
corporation, was merged into Applicant, a Delaware 
corporation, which is a wholly-owned subsidiary of 
Thomas J. Lipton, Inc. and there is no trading in the 
securities of the California corporation,, all of 
whose securities the Applicant owns. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16174/September 7, 1979 


In the Matter of 


TRATEC INCORPORATED 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
October 1, 1979 to request a hearing on an 
application by Tratec Incorporated (the ‘‘Applicant’’), 
pursuant to Section 12(h) of the Securities Exchange 
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Act of 1934, as amended, for an order exempting the 
Applicant from the reporting requirements of 
Sections 13 and 15(d) of that Act. 


Pursuant to a Plan of Liquidation and Purchase 
Agreement, approved by shareholders on June 5, 
1979, the Applicant’s common stock received a 
liquidation distribution of $10.04 per share and sub- 
stantially all the assets and liabilities of the Applicant 
were assumed by McGraw-Hill, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16175/September 7, 1979 


In the Matter of 


CAMPBELL CHAIN COMPANY 


File No. 81-539 


APPLICATION PURSUANT TO SECTION 12(h) 


PENN CORPORATION 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
October 1, 1979 to request a hearing on an 
application by Campbell Chain Company (the 
“Applicant’’) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended, for 
an order exempting the Applicant from the reporting 
requirements of Sections 13 and 15(d) of such Act. 


Pursuant to a tender offer which expired May 31, 
1979 by Studebaker-Worthington, Inc., a Delaware 


corporation, the number of Applicant's 
shareholders was reduced below 300. Registration 
of Applicant’s common stock under Section 12(g) of 
the 1934 Act was terminated as of August 12, 1979 
pursuant to Rule 12(g). There is little trading in 
Applicant’s common stock. 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 16176/September 7, 1979 


In the Matter of 


File No. 81-590 


NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) OF THE SECURITIES EXCHANGE ACT OF 
1934, AND OPPORTUNITY FOR HEARING 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
October 1, 1979 to request a hearing on an 
application by Penn Corporation, pursuant to 
Section 12(h) of the Securities Exchange Act of 
1934, as amended, for an order exempting the 
Applicant from the reporting requirements 
of Sections 13 and 15(d) of such Act. 


As a result of Applicant's offer on April 12, 1979 to 
purchase any and all of its shares of common stock 
outstanding there were, as of May 24, 1979, 
approximately 110 record holders of the remaining 
shares outstanding with approximately 2% thereof 
held by persons other than officers, directors, em- 
ployees and their relations. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16177/September 7, 1979 


In the Matter of 


COLLEGE UNIVERSITY CORPORATION 


File No. 81-581 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
October 1, 1979 to request a hearing on an 
application by College/University Corporation (the 


“Applicant’) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended, for 
an order exempting the Applicant from the reporting 
requirements of Sections 13 and 15(d) of such Act. 


Pursuant to a purchase offer by C/U Holding Corpor- 
ation, a Delaware corporation which is a subsidiary of 
Baldwin-United Corporation, also a Delaware corpor- 
ation, in February, 1979, the number of Applicant's 
shareholders was reduced below 300. Registration of 
Applicant's common stock under Section 12(g) of the 
1934 Act was terminated as of August 13, 1979 pur- 
suant to Rule 12(g)(4). There is little trading in 
Applicant’s common stock. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16178/September 7, 1979 


In the Matter of 


TELENET CORPORATION 


APLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
October 1, 1979 to request a hearing on an 
application by Telenet Corporation (the ‘‘Applicant’’) 
pursuant to Section 12(h) of the Securities 
Exchange Act of 1934, as amended, for an order 
exempting the Applicant from the reporting 
requirements of Sections 13 and 15(d) of such Act. 


On June 13, 1979, the Applicant became a wholly- 
owned subsidiary of the General Telephone & Elec- 
tronics Corporation and there is no trading in the 
Applicant’s common stock. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16179/September 7, 1979 
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NOTICE OF FILING AND EFFECTIVENESS OF PRO- 
POSED RULE CHANGE BY MUNICIPAL SECURI- 
TIES RULEMAKING BOARD 


File No.: SR-MSRB-79-10 


The Municipal Securities Rulemaking Board sub- 
mitted on September 6, 1979, a proposed rule change 
under Rule 19b-4 to delete the present provision in 
MSRB rule A-14 allowing municipal securities brokers 
and municipal securities dealers a credit against the 
annual fee requirement for any underwriting assess- 
ment paid to the MSRB during the same calendar 
year. The purpose of the proposed rule change is to 
eliminate certain accounting difficulties encountered 
by the MSRB as a consequence of the credit provi- 
sion. 


The foregoing rule change has become effective pur- 
suant to Section 19(b)(3)(A) of the Securities Ex- 
change Act of 1934. At any time within sixty days of 
the filing of such proposed rule change, the Com- 
mission may summarily abrogate such rule change if 
it appears to the Commission that such action is 
necessary or appropriate in the public interest, for the 
protection of investors, or otherwise in furtherance of 
the purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of September 
17, 1979. Interested persons are invited to submit 
written data, views, and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federa/ Register. Persons desiring to 
make written comments should file six copies thereof 
with the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-MSRB-79-10. 


Copies of the submission and all subsequent amend- 
ments and copies of all written statements with re- 
spect to the proposed rule change which are filed 
with the Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 8552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
DC. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16180/September 11, 1979 


In the Matter of 


THE OPTIONS CLEARING CORPORATION 
(“OCC”) 


(SR-OCC-78-5) 
ORDER APPROVING PROPOSED RULE CHANGE 


On August 21, 1978, OCC filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act'’) and Rule 19b-4 thereunder, copies of a pro- 
posed rule change increasing the financial require- 
ments for participation in OCC, enhancing the ability 
of OCC to gather information concerning the financial 
and operational capability of clearing members, and 
expanding the right of OCC to act to restrict 
members’ activities and positions at OCC. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Secu- 
rities Exchange Act Release No. 34-15086, August 24, 
1978) and by publication in the Federal Register (43 
FR 38754, August 30, 1978). By letter dated April 5, 
1979, OCC amended its filing to include a procedure 
for an internal appeal to a committee composed of 
members of OCC’s Board of Directors for members 
whose activities are restricted by OCC’s President or 
Chairman pursuant to the proposed rule change. No 
written comments were received by the Commission. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to clear- 
ing agencies, and in particular, the requirements of 


Section 17A and the rules and 


regulations 
thereunder. 





IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16181/September 11, 1979 


SEE 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 699/September 11, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16182/September 11, 1979 


In the Matter of 


FRIENDLY ICE CREAM CORPORATION 


File No. 81-509 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
October 1, 1979 to request a hearing on an 
application by Friendly Ice Cream Corporation (the 
“Applicant’’) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended, for 
an order exempting the Applicant from the 
provisions of Sections 13 and 15(d) of such Act. 


On April 9, 1979, the Applicant became a wholly- 
owned subsidiary of Hershey Foods Corporation. As 
a result of the merger, Hershey is the sole stock- 
holder of the Applicant. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16183/September 11, 1979 


In the Matter of 


PIONEER FOOD INDUSTRIES, INC. 


File No. 81-557 


NOTICE OF APPLICATION PURSUANT TO 
SECTION 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
October 1, 1979 to request a hearing on an 
application by Pioneer Food Industries, Inc. (the 
“Applicant’) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended, for 
an order exempting the Applicant from the reporting 
provisions of Section 15(d) of such Act. 


Pursuant to a statutory merger effected on June 29, 
1979, Applicant was merged with and into The Pills- 
bury Company (‘Pillsbury’). As a result of this 
merger, Applicant is now a wholly owned subsidiary 
of Pillsbury and no longer has any public share- 
holders. In view of these facts, Applicant believes 
that the filing of the additional reports required by 
Section 15(d) would be unnecessarily burdensome 
and of no consequence to investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16184/September 11, 1979 


In the Matter of 


DATA DOCUMENTS, INC. 
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File No. 81-572 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until October 1, 
1979, to request a hearing on an application by Data 
Documents, Inc. (‘‘Applicant’’), a subsidiary of Pitney 
Bowes, Inc., pursuant to Section 12(h) of the Secu- 
rities Exchange Act of 1934 (‘'1934 Act’), for an 
order exempting Applicant from the reporting require- 
ments of Sections 13 and 15(d) of the 1934 Act. 


Applicant's 9% % Series A Notes due July 1, 1983 
are held by 332 Noteholders, and are subject to the 
reporting provisions of the 1934 Act. Pitney Bowes, a 
reporting company under the 1934 Act, has guaran- 
teed the payment of principal and interest on the 
outstanding notes of Applicant. Applicant contends 
that Noteholders will be primarily interested in the 
reports of Pitney Bowes and not those of Applicant. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16185/September 11, 1979 


In the Matter of 

SOUTHERN INDUSTRIES CORPORATION 
File No. 81-566 

Application pursuant to Section 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
October 1, 1979 to request a hearing on an 
application by Southern Industries Corporation (the 
“Applicant’’) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended, for 
an order exempting the Applicant from the 
provisions of Sections 13 and 15(d) of such Act. 


On June 1, 1979, Applicant became a wholly owned 
subsidiary of Dravo Corporation. As a result, Appli- 
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cant has no public shareholders and there is no trad- 
ing market for its securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16186/September 11, 1979 


In the Matter of 


UNIVERSAL INSTRUMENTS CORPORATION 


File No. 81-558 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
October 1, 1979 to request a hearing on an 
application by Universal Instruments Corporation 
(the Applicant’) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended, for 
an order exempting the Applicant from the 
provisions of Section 15(d) of that Act. 


On July 10, 1979 an indirectly wholly-owned sub- 
sidiary of Dover Corporation was merged into the Ap- 
plicant, which no longer has any publicly held 
securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16187/September 11, 1979 


In the Matter of 


DETECTO SCALES, INC. 


File No. 81-495 


APPLICATION PURSUANT TO SECTION 12(h) 


& é 
I) 





The Securities and Exchange Commission has 
issued a notice giving interested persons until 
October 1, 1979 to request a hearing on an 
application by the Detecto Scales, Inc. (the 
“Applicant’’) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended, for 
an order exempting the Applicant from the reporting 
requirements of Sections 13 and 15(d) of such Act. 


On December 31, 1979 the Applicant transferred all of 
its assets to United Industrial Syndicate, Inc., a New 
York corporation, which owned 92 percent of the 
Applicant’s common stock. The remaining share- 
holders received the right to $.40 for each share of 
the Applicant’s common stock owned. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16188/September 11, 1979 


In the Matter of 

SAMBO’'S RESTAURANTS, INC. 

File No. 81-337 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until October 1, 
1979 to request a hearing on an application filed by 
Sambo’s Restaurants, Inc. on behalf of Individual 
Restaurant Joint Ventures 1977-1978—1 through 200, 
Sambo’s Master Rotation Groups | through VI and 
Sambo’s Restaurant Group— 1977-1978 (the ‘‘Appli- 
cants’’), pursuant to Section 12(h) of the Securities 
Exchange Act of 1934, for an order exempting Appli- 
cants from filing a 10-K for the period ended 
December 31, 1977 as required by the reporting pro- 
visions of Section 15(d) of that Act. 


The applicants had sold no securities prior to 
December 31, 1977 and in some cases had not yet 
begun operating. In those cases where the issuers 
had been organized, SRI was the sole joint venturer 
and sole holder of all 1% interests. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16189/September 12, 1979 


Administrative Proceeding File No. 3-5811 


In the Matter of 


ASSET SECURITIES, INC. 
(File No. 8-18108) 
BUDDY C. STANLEY 


ORDER INSTITUTING PROCEEDINGS AND IMPOS- 
ING REMEDIAL SANCTIONS 


The Commission deems it appropriate that public ad- 
ministrative proceedings be instituted with respect to 
Asset Securities, Inc. (‘‘Asset’’) and Buddy C. 
Stanley (‘Stanley’) pursuant to Sections 15(b) and 
19(h) of the Securities Exchange Act of 1934 
(“Exchange Act’’) to determine whether they have 
wilfully violated Sections 5(a), 5(c), and 17(a) of the 
Securities Act of 1933 (‘Securities Act’’), Section 
10(b) of the Exchange Act and Rule 10b-5 there- 
under, in connection with the offer and sale of secu- 
rities. 


In anticipation of this administrative proceeding, 
Asset and Stanley have submitted a Joint Offer of 
Settlement. Under the terms of their offer, Asset and 
Stanley, without admitting or denying the allegations 
and findings contained herein, consent to the find- 
ings and order of the Commission imposing remedial 
sanctions set forth below. 


After due consideration of the joint offer of 
settlement and upon the recommendation of its staff, 
the Commission has determined that it is in the public 
interest to accept such offer and, accordingly, IT |S 
ORDERED that such proceedings be, and they 
hereby are, instituted. 


ll. 
The Commission’s public official files disclose that: 
A. Asset has been registered with the Commission 


as a broker-dealer pursuant to Section 15(b) of the 
Exchange Act since September 1, 1974 and is a 
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member of the National Association of Securities 
Dealers, Inc. Asset's offices are located in Indiana- 
polis, Indiana. 


B. Buddy C. Stanley is the principal officer and a 
director of Asset. 


C. No registration statement has been filed or is in 
effect with the Commission under the Securities Act 
with respect to any securities, namely limited part- 
nership interests, of A. M. Coal Partners 1976-A 
through -E. 


On the basis of this Order for Proceedings and the 
Joint Offer of Settlement submitted by Asset and 
Stanley, the Commission makes the following 
findings: 


A. Violations of Sections 5(a) and 5(c) of the 
Securities Act 


During the period from on or about November 1, 
1976 through December 31, 1976 Asset and Stanley 
willfully violated and willfully aided and abetted the 
violation of Sections 5(a) and 5(c) of the Securities 
Act in that they, directly and indirectly, made use of 
the mails and the means and instruments of trans- 
portation and communication in interstate commerce, 
to offer to sell, sell, and deliver after sale certain 
securities, namely limited partnership interests in A. 
M. Coal Partners 1976-A through -E when no 
registration statement was filed or in effect as to said 
securities pursuant to the Securities Act. 


B. Violations of Section 17(a) of the Securities 
Act and Section 10(b) of the Exchange Act and 
Rule 10b-5 Thereunder 


During the period from on or about November 1, 
1976 until February, 1977, Asset and Stanley willfully 
violated and willfully aided and abetted violations of 
Section 17(a) of the Securities Act and Section 10(b) 
of the Exchange Act and Rule 10b-5 thereunder in 
that said persons, by use of the means and instru- 
ments of transportation and communication in inter- 
state commerce and the means and instrumentalities 
of interstate commerce and of the mails, in 
connection with the offer and sale of securities, 
namely limited partnership interests in A. M. Coal 
Partners 1976 -A through -E, directly and indirectly 
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employed manipulative and deceptive devices and 
contrivances and employed devices, schemes, and 
artifices to defraud; obtained money and property by 
means of untrue statements of material facts and 
omissions to state material facts necessary in order to 
make the statements made, in light of the circum- 
stances under which they were made, not mislead- 
ing; and engaged in acts, practices, and a course of 
business which operated and would operate as a 
fraud or deceit upon purchasers and prospective pur- 
chasers. As part of the aforesaid conduct, such 
persons would and did, among other things, make 
untrue statements of material facts and omitted to 
state material facts concerning, among other things: 


1. the use of proceeds derived from the sale of 
interests in the limited partnerships; 


2. the existence and ownership of leasehold 
interests to be assigned to the partnerships; 


3. the applications to the State of West Virginia for 
mining permits relating to the partnerships’ 
operations; 


4. the granting of mining permits by the State of 
West Virginia; 


5. the existence of mining operations; and 


6. the ownership of the issuer of securities. 


In view of the foregoing, it is in the public interest to 
impose sanctions specified in the Joint Offer of 
Settlement. 


Accordingly, IT |S ORDERED that: 


A. The registration is a broker-dealer of Asset 
Securities, Inc. be, and it hereby is, suspended for a 
period of 30 days, effective the first Monday follow- 
ing the date of this Order; 


B. Buddy C. Stanley be, and he hereby is, 
suspended for a period of 120 days, effective the first 
Monday following the date of this Order, from being 
associated with any broker, dealer, investment ad- 
viser, or investment company, in any capacity; ! and 





Nothing in the aforementioned sanctions shall 
require Stanley to divest himself of any ownership 
interests which he has in Asset Securities, Inc. 





C. Stanley comply with his undertaking in the 
Joint Offer of Settlement that, during his suspension 
period, he will not offer or sell any securities in 
reliance upon exemptions from registration as set 
forth in Sections 3(a)(11) and 4(2) of the Securities 
Act of 1933 or any rules promulgated thereunder. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16190/September 12, 1979 


A notice has been issued giving interested person 
until October 7 to comment on the applications re- 
questing withdrawals of the following debentures and 
common stock from listing and registration on the 
American Stock Exchange, Inc.: 


JONES & LAUGHLIN INDUSTRIES, INC. 
6% Subordinated Debentures due April 1, 1994 


6% Subordinated Debentures due September 15, 
1988 


VOUGHT CORPORATION 
6%% Subordinated Debentures due August 15, 
1988 


WILSON FOODS CORPORATION 
9%% Sinking Fund Debentures due January 1, 
1984 
8-3/8% Sinking Fund Debentures due June 1, 1997 
7-7/8% Sinking Fund Debentures due March 1, 1997 


FAMILY DOLLAR STORES, INC. 
Common Stock, Par Value $.10 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16191/September 13, 1979 


Administrative Proceeding File No. 3-5769 


In the Matter of 


DAIRY QUEEN STORES, 
TRUST 


INC. LIQUIDATING 


File No. 81-548 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Dairy Queen 
Stores, Inc. Liquidating Trust (the ‘‘Applicant’’) 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, as amended (the ‘1934 Act’’), for an 
exemption from the certain provisions of Sections 13 
and 15(d) of the 1934 Act. 


On February 1, 1979, the principal assets of Dairy 
Queen Stores, Inc. were transferred to the Applicant. 
There is no trading market for Applicant's certificates 
of beneficial interest. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16192/September 13, 1979 


In the Matter of 


WESTERN PUBLISHING COMPANY, INC. 


File No. 81-555 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Cokmmission has 
issued an order granting the application of Western 
Publishing Company, Inc., a Wisconsin corporation, 
for an exemption from the reporting requirements of 
Section 13 and 15(d) of the Securities Exchange Act 
of 1934. It appears to the Division that the requested 
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exemption is not inconsistent with the public interest 
or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16193/September 13, 1979 


In the Matter of 
COTT CORPORATION 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order exempting Cott Corporation (‘‘Applicant’’) 
from the periodic reporting requirements under 
Sections 13 and 15(d) of the Securities Exchange Act 
of 1934 other than the filing of reports of disburse- 
ments on Forms 8-K and 10-K. On December 12, 
1978, shareholders of the Applicant approved a Plan 
of Dissolution and Complete Liquidation of the 
Applicant. 


It appears to the Commission that the exemption is 
not inconsistent with the public interest or the pro- 
tection of investors, and that no signficant benefit 
will accrue to investors or the public if Applicant is 
required to file the subject reports. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16194/September 13, 1979 


MBPXL CORPORATION 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 
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The Securities and Exchange Commission has issued 
an order granting the application of MBPXL Corpora- 
tion, a Delaware corporation, pursuant to Section 
12(h) of the Securities Exchange Act of 1934 for an 
exemption from the reporting requirements of 
Section 15(d) of that Act. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Releae No. 16195/September 13, 1979 


Administrative Proceeding File No. 3-5776 


In the Matter of 


MEMPHIS TRUST COMPANY 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Memphis Trust 
Company (‘‘Applicant’’), pursuant to Section 12(h) of 
the Securities Exchange Act of 1934, for an 
exemption from the reporting requirements of 
Section 15(d) of that Act. 


It appeared to the Commission that the requested 
exemption would not be inconsistent with the public 
interest or the protection of investors inasmuch as 
Applicant now has only 168 stockholders and will 
furnish to its stockholders annually audited financial 
statements and quarterly unaudited financial 
summaries in addition to the financial and other 
information it must make available to stockholders 
pursuant to federal and state banking laws. 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 16196/September 13, 1979 


Administrative Proceeding File No. 3-5789 


In the Matter of 


TIFFANY & CO. 


File No. 81-531 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Tiffany & Co. 
(“Applicant”), pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, for an exemption 
from the reporting requirements of Sections 13 and 
15(d) of that Act. 


On August 7, 1979, a notice was issued of the filing 
of said application giving interested persons an 
opportunity to request a hearing and stating that an 
order disposing of the application might be issued 
upon the basis of the information stated therein un- 
less a hearing should be ordered. No request for a 
hearing has been filed and the Commission has not 
ordered a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16197/September 13, 1979 


In the Matter of 


. ¢ WASHINGTON STEEL CORPORATION 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Washington Steel 
Corporation (‘Applicant’), pursuant to Section 12(h) 
of the Securities Exchange Act of 1934, for an 
exemption from the reporting requirements of 
Sections 13 and 15(d) of that Act. 


It appears to the Commission that the requested 
exemption is appropriate, in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16198/September 13, 1979 


In the Matter of 


MCI LIQUIDATING COMPANY, INC. 
File No. 81-492 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of MCI Liquidating 
Company, Inc. (formerly Metridata Computing, Inc.) 
a Kentucky corporation, for an exemption from the 
reporting requirements of Sections 13 and 15(d) of 
the Securities Exchange Act of 1934. It appears to 
the Division that the requested exemption is not 
inconsistent with the public interest or the protection 
of investors. 
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Release No. 16199/September 13, 1979 


In the Matter of 
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KEARNEY AND TRECKER CORPORATION 


File No. 81-563 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Kearney and 
Trecker Corporation pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended (the 
“1934 Act’’), for an exemption from the reporting 
requirements of Sections 13 and 15(d) of the 1934 
Act. 


On August 7, 1979, a notice was issued on the filing 
of said application giving interested persons an 
opportunity to request a hearing and stating that an 
order granting the application might be issued upon 
the basis of the information stated therein unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16200/September 13, 1979 


In the Matter of 
ATLANTIC PEPSI-COLA BOTTLING COMPANY, 
INC. 


File No. 81-526 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Atlantic Pepsi- 
Cola Bottling Company, Inc., a South Carolina 
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corporation, for an exemption from the reporting 
requirements of Sections 13 and 15(d) of the 
Securities Exchange Act of 1934. It appears to the 
Division that the requested exemption is not 
inconsistent with the public interest or the protection 
of investors. 





SECURITIES AND EXCHANGE ACT OF 1934 
Release No. 16201/September 13, 1979 


In the Matter of 


THE YOUNGSTOWN RESEARCH AND DEVEL- 
OPMENT COMPANY 


File No. 81-349 


ORDER DENYING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE SECURITIES EXCHANGE 
ACT OF 1934 


The Securities and Exchange Commission has issued 
an order denying the application of The Youngstown 
Research and Development Company (‘‘Applicant’’), 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, for an exemption from the registration 
requirements of Section 12(g) of that Act. 


It appeared to the Commission that granting the ex- 
emption would be inconsistent with the public 
interest and the protection of investors, in view of the 
fact that Applicant meets the criteria of Section 
12(g), and has a substantial number of public share- 
holders, all of whom are entitled to the information 
provided by the registration and reporting require- 
ments of the Act. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21210/September 7, 1979 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORTION 
Dallas, Texas 


(70-6329) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
COMMON STOCK AT COMPETITIVE BIDDING 


Central and Soutwest Corporatin (“CSW”), a 
registered holding company, has filed with this 
Commission a declaration and amendments thereto 
pursant to Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (‘Act’), and Rule 50 
promulgated thereunder as aplicable to the follow- 
ing transaction. 


CSW proposes to issue and sell at competitive 
bidding up to 5,000,000 shares of its authorized but 


unissued common stock, par value $3.50 per share 
(the “Additional Shares’’). The net proceeds from 
the sale of the Additional Shares, estimated at 
$82,500,000, will be used to retire a like amount of 
CSW’s short-term and commercial paper (which 


aggregated $104,064,000 at June 30, 1979) 
expected to be outstanding at the time of sale (esti- 
mated to aggregate $97,000,000 at such time). 


None of the proceeds from the sale of the Additinal 
Shares shall be utilized, directly or indirectly, to pay 
the cost of facilities which would not be needed to 
provide service to customers of CSW’s operating 
subsidiaries if they were not part of the CSW 
System nor will any expenditures be made by such 
operating subsidiaries for the construction or 
acquisition of any facility not so needed prior to the 
time all funds covered by this declaration have been 
expended. For the purpose of the foregoing repre- 
sentation, there are included within the meaning of 
the term facilities all facilities, the construction or 
acquisition of which are or would be part of any 
proposal for synchronous interstate operation of the 
CSW System forming the subject of the 
proceeding in Central and Southwest Corporation, 
et al. (Admin. Proc. File No. 3-4951), which facili- 
ties would not also be required for the continuation 
of dissynchronous interstate/intrastate intrastate 
operation in the mode presently prevailing in the 
CSW System. 


The fees, commissions and expenses to be incurred 
in connection with the proposed transaction are 
estimated to total $105,000, including counsel fees 
of $28,500, printing and document proparation 
expenses of $22,500, listing fees of $15,000, 
accounting fees of $8,000, transfer agent and 
registrar fees of $5,000, expenses of Central and 
South West Services, Inc. of $4,000 and miscel- 
laneous expenses of $3,250. In addition, the fee of 
counsel for the successful bidders is estimated 
$25,000, and is to be paid by the successful bid- 
ders. It is stated that no state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21135), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that 
said declaration, as amended, be permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rules 24 and 
50 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21211/September 10, 1979 


In the Matter of 
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EASTERN EDISON COMPANY 
Brockton, Massachusetts 


MONTAUP ELECTRIC COMPANY 
Fall River, Massachusetts 


(70-6236) 


ORDER AUTHORIZING INCREASE IN SHORT— 
TERM BORROWNG AUTHORIZATIONS 


Eastern Edison Company (‘Eastern’’) and Montaup 
Electric Company (‘‘Montaup”), both electric utility 
subsidiaries of Eastern Utilities Associates (‘"EUA”’), 
a registered holding company, have filed with this 
Commission post-effective amendments to their 
aplication-declaration previously filed and 
amended in this matter pursuant to Sections 6(a)(1), 
7 and 12(e) of the Public Utility Company Act of 
1935 (‘‘Act’’), and Rules 42(b)(2), 50(a)(2) and 100(a) 
promulgated thereunder concerning the following 
proposed transactions. 


By order dated February 23, 1979 (in File No. 54- 
257, Adm. Proc. File No. 3-5309, HCAR No. 20931), 


Fall River Electric Light Company (‘‘Fall River’) was 
authorized to merge into Brockton Edison Company 
(both said entities formerly being electric utility sub- 
sidiaries of EUA). Effective August 1, 1979, the 
corporate name of the merged entity was changed 
to Eastern Edison Company. By order in this pro- 
ceeding dated December 28, 1978 (HCAR No. 
20853), Fall River and Montaup were authorized to 
incur short-term borrowings for the period ending 
December 24, 1979, in maximum amounts to be 
outstanding at any one time of $5,800,000 and 
$26,700,000, respectively. With the merger and 
name change, Fall River’s short-term borrowing 
authorization became that of Eastern. 


By post-effective amendments Eastern § and 
Montaup seek authorization to increase their short- 
term borrowing limits for the period ending 
December 24, 1979, to $10,500,000 and 
$47,900,000,, respectively. The borrowings are to 
be from designated banks and are to be evidenced 
by promissory notes dated the respective dates of 
issue and maturing October 1, 1979 (for all notes 
issued on or after July 2, 1979, and prior to October 
1, 1979), and December 24, 1979 (for all notes 
issued on or after October 1, 1979, and prior to 
December 24, 1979). With respect to notes issued 
to banks requiring compensating balances of 20%, 
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such notes will bear interest at a rate not in excess 
of the prime or base rate in effect on the date of 
issuance or from time to time. With respect to notes 
issued to banks requiring no compensating balances 
such notes will bear interest at a rate not in excess of 
an effective rate derived from the prime or base rate 
in effect on the date of issuance or from time to time, 
together with assumed compensating balances of 
20%. All notes will provide for prepayment in whole 
or in part without penalty. Assuming a prime rate of 
11.75%, the effective interest cost of borrowings 
would be 14.7% with respect to borrowings as to 
which 20% compensating balances are required and 
with respect to borrowings as to which no compen- 
sating balances are required but having an effective 
rate which takes into account assumed compensating 
balances of 20%. 


By order dated August 27, 1979 (HCAR No. 21201), 
Montaup’s short-term debt limitation was _ in- 
creased from $26,700,000 to $31,,700,000 in order 
for it to meet contractual commitments for fuel and 
purchased power until the matter of its requested 
allowance of $47,900,000 for the period ending 
December 24, 1979, was acted upon. 


The proceeds from the borrowings will be used for 
construction expenditures, for meeting 
compensating balance requirements and to pay 
short-term debt at or prior to maturity. 


There are no additional fees or expenses to be 
incurred in connection with the proposed 
transactions.. No state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


Due notice of the filing of said post-effective amend- 

ments to the application-declaration has been given 
in the manner precribed in Rule 23 promulgated 
under the Act (HCAR No. 21179), and no hearing 
has been requested of or ordered by the Commis- 
sion. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that 
no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said application- 
declaration, as amended, be granted and permitted 
to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act andrules thereunder, that said 
application-declaration, as amended by said post- 
effective amendments, be, and it hereby is, granted 





and permitted to become effective forthwith, 
subject to the terms and conditions prescribed in 
Rule 24 promulgated under the Act, except that 
certificates thereunder shall be filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21212/September 10, 1979 


In the Matter of 


THE POTOMAC EDISON COMPANY 
Hagerstown, Maryland 


(70-6335) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETIVE 
BIDDING 


The Potomac Edison Company (‘‘Potomac’’), a 
wholly owned electric utility subsidiary company of 
Allegheny Power System, Inc., a registered holding 
company, has filed an application and amendments 
thereto with this Commission pursuant to Sections 
6 and 7 of the Public Utility Holding Company Act of 
1935 (‘Act’) and Rule 50 promulgated thereunder 
as applicable to the following transaction. 


Potomac proposes to issue up to $30,000,000 
aggregate principal amount of its First Mortgage 
Bonds (the ‘‘Bonds’’) in one or more series, each 
such series to have a term of not less than five years 
nor more than 30 years, and to sell such bonds at 
competitive bidding for the best price obtainable but 
for a price to Potomac of not less than 100% (unless 
Potomac shall have authorized a lower percentage 
of not less than 99%) nor more than 102%% of the 


principal amount thereof. Potomac may request by 
amendment thereto that such sale be excepted from 
the competitive bidding requirements of Rule 50 
should circumstances develop which, inthe opinion 
of Potomac’s management, make competitive 
bidding impractical or undesirable and make such 
exception in the best interest of Potomac and its 
investors and consumers. 


The Bonds will be issued under and secured by the 
Indenture dated as of October 1, 1944, between 
Potomac and Chemical Bank and Thomas J. Foley, 
as Trustee, as heretofore supplemented and 
amended and as to be further supplemented and 
amended by a Supplemental Indenture dated 
September 1, 1979. 


Potomac states that it is difficult to determine, 
under present bond market conditions, whether it 
would be more advantageous to Potomac to sell 
bonds having a 30-year or some shorter term. 
Potomac states that it desires to have available the 
necessary flexibility to adjust its financing program 
to developments in the market for long-term debt 
securities when and as they occur in order to obtain 
the best possible price and interest rate for its 
Bonds. Potomac proposes, therefore, that Potomac 
decide on the term and number of series of the 
Bonds at a later time, which may be before or after 
September 11, 1979, and notify prospective pur- 
chasing underwriters by telegraphic or other 
written notice of its decision, not less than 72 hours 
prior to the day the Bonds are to be offered. 


It is proposed that the Bonds will be redeemable at 
any time at the option of Potomac, except that prior 
to September 1, 1984, the Bonds shall not be 
redeemable directly or indirectly, at the regular 
redemption price, described in the Indenture, with, 
or in anticipation of, monies borrowed at an interest 
cost to Potomac of less than the cost of money to 
Potomac in respect of such Bonds. 


Potomac proposes to publicly invite sealed written 
proposals for the Bonds at least 6 days prior to 
entering into any contract or agreement for the 
issuance and sale of the Bonds. It is expected that 
bids will be submitted for the Bonds on or as soon 
after September 18, 1979, as market conditions 
appear to Potomac to be appropriate. It is expected 
that the successful bidder will make a public offer- 
ing of the Bonds. 


Potomac proceeds to use the proceeds from the sale 
of the Bonds to pay or pre-pay short-term debt, and 
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to finance its construction program, estimated at 
$74,000,000 for 1979, and $61,000,000 for 1980. 
Short-term debt outstanding at the time of issuance 
of Bonds is estimated at approximately 
$40,000,000, rising from $36,000,000 outstanding 
on June 30, 1979. 


The fees, commissions and expenses to be incurred 
in connection with this transaction are extimated to 
total $162,000, including accounting fees of 
$47,500, printing expenses of $35,000, counsel 
fees of $25,000, and miscellaneous expenses of 
$3,735. In addition, the fee of counsel for the 
successful bidders is estimated at $20,000, and is 
to be paid by the successful bidders. The State 
Corporation Commission of Virginia and the Public 
Service Commission of Maryland have issued or- 
ders approving the issuance and sale of the Bonds. 
No other state or federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21168) and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the re- 
cord, itis hereby found thatthe applicable standards 
of the Act and the rules thereunder are satisfied and 
that no adverse findings are necessary; and that itis 
appropriate in the public interest and in the interest 
of investors and consumers that said application, as 
amended, be granted: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application, as amended, be, and it hereby is, 
granted effective forthwith, subject to the terms and 
conditions prescribed in Rules 24 and 50 promul- 
gated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21213/September 13, 1979 
In the Matter of 


MIDDLE SOUTH ENERGY, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


(70-6344) 


NOTICE OF PROPOSED SALE AND LEASEBACK OF 
NUCLEAR FUEL 


NOTICE IS HEREBY GIVEN that Middle South 
Energy, Inc. (‘““MSEI"’), a subsidiary of Middle South 
Utilities, Inc., a registered holding company, has 
filed an application and amendments thereto with 
this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (‘‘Act’’) designating 
Sections 9(a) and 10 of the Act as applicable to the 
proposed transaction. All interested persons are 
referred to the application, which is summarized 
below, for a complete statement of the proposed 
transaction. 


MSEI proposes to enter into a lease with Port 
Gibson Energy, Inc. (“Port Gibson”), under which 
MSEI would lease nuclear fuel and facilities inci- 
dent to its use from Port Gibson. The nuclear fuel 
will be used to satisfy the fuel requirements of 
MSEIl’s Grand Gulf Generating Station Unit No. 1 
(“Grand Gulf 1°’) nuclear-fired electric generating 
facility under construction near Grand Gulf, Missis- 
sippi. Port Gibson will be a wholly-owned subsidiary 
of Lehmen Leasing, Inc. (‘‘Lehman Leasing”), a 
leasing subsidiary of Lehman Brothers Kuhn Loeb, 
Inc., an investment banking firm. Neither Lehman 
Leasing, its subsidiaries, Port Gibson, Lehman 
Brothers Kuhn Loeb, Inc., nor any persons affiliated 
with any of these companies is affiliated with Middle 
South or any of its affiliated companies. 


MSEI currently owns a supply of nuclear fuel in the 
form of enriched UF® and contracts for the fabrica- 
tion of nuclear fuel cores to be used in Grand Gulf 1. 
It is expected that the fabrication of the initial core 
will be completed in 1980, and that the fuel loading 
of the initial core in the reactor will commence that 
same year. Upon receipt of the order of the 
Commission in this matter, MSEI will sell to Port 
Gibson its interest in the nuclear fuel for the initial 





core of Grand Gulf 1 and simultaneously will enter 
into a lease with Port Gibson. Port Gibson will pay 
MSEI its book cost (including applicable allowance 
for funds used during construction) of such interest, 
which at June 30, 1979, was $44,134,000. 


Under the terms of the lease, Port Gibson will make 
additional payments to suppliers, processors and 
manufacturers necessary to carry out the terms of 
MSEIl's contracts for nuclear fuel for Grand Gulf 1 or 
MSEI will make such payments and will be reim- 
bursed by Port Gibson. Port Gibson may also make 
such payments to future suppliers of nuclear fuel 
for Grand Gulf 1 or MSEl will make such payments, 
subject to reimbursment by Port Gibson. Port 
Gibson's maximum commitment to make payments 
for nuclear fuel is $79,000,000 at any one time 
outstanding. 


Under the lease, MSEI will be responsible for 
operating, maintaining, repairing, replacing, and 
insuring the nuclear fuel and for paying all taxes 
and costs arising out of the ownership, possession 
or use thereof. The term of the lease will be through 
October 15, 2029; however, if either party gives 


written notice of termination by October 15, 1980, 
or any subsequent October 15, the lease shall auto- 
matically terminate on October 15 of the second 
following year. 


The obligations to make quarterly lease payments 
will commence with the term of the lease. These 
payments will include (A) a quarterly lease charge, 
which will represent an administrative charge of Y% 
of 1% per annum of the stipulated loss value, as 
payable by Port Gibson to Lehman Leasing, and Port 
Gibson’s other allocated operational costs, and(B)a 
burn-up charge equal to the cost of the nuclear fuel 
consumed while it is in the reactor and producing 
heat. Prior to commercial operation of Grand Gulf 1 
or when the nuclear fuel is not in the reactor and 
producing heat, MSEI may elect to capitalize 
quarterly lease charges or daily portions thereof so 
long as the amount of credit still available to Port 
Gibson under its $80,000,000 Credit Agreement, 
obtained with various commercial banks (‘‘Banks’’) 
to finance its obligations under the lease, exceeds 
the sum of the stipulated loss value of the nuclear 
fuel, the amount of such charges, and $1,000,000. 
MSEI may consequently, subject to the foregoing 
limitation, defer rental payments until those times 
during commercial operation when the nuclear fuel 
is in the reactor and producing heat in the 
production of electric energy. 


MSEl may terminate the lease at any time. Port 
Gibson may terminate the lease under certain cir- 
cumstances, including, among others, if it becomes 
subject to certain adverse rules, regulations or 
declarations with respect to its status or the conduct 
of its business. Upon the occurence of any event of 
termination, title to the nuclear fuel shall auto- 
matically be transferred to MSEl. Within 120 days, 
but not less than 90 days after notice of termination, 
MSEI will be unconditionally obligated to purchase 
the nuclear fuel from Port Gibson at a purchase 
price equal to the sum of the stipulated loss value of 
the nuclear fuel plus the termination rent (defined 
as an amount which, when added to the stipulated 
loss value then payable by MSEI, will enable Port 
Gibson to retire all of its obligations under the credit 
agreement at their respective maturities), both 
computed as of the day of purchase. Upon consum- 
mation of such purchase, all obligations of MSEI 
under the lease will terminate except to the extent 
provided therein. 


Upon the occurence of certain events of default, 

Port Gibson may (A) treat the event of default as an 

event of termination with the results specified inthe 

proceeding paragraph and proceed at law or in 

equity for enforcement of the applicable provisions 

of the lease or for damages, and/or (B) it may 
terminate the lease. If Port Gibson terminates the 

lease as a result of the occurence of an event of 

default, MSEl’s interest in the nuclear fuel will 

terminate and Port Gibson may take possession of | 
the nuclear fuel and sell it. In the event of such a 

termination, Port Gibson may recover from MSEI 

damages and expenses resulting from the breach of 

the lease, all accrued unpaid amounts owed to it by 

MSEI, and liquidated damages. 


Under the terms of the lease, the amount of the 
quarterly lease payments by MSEI will be measured 
by, among other things, the amount of cost, 
including financial costs, incurred by Port Gibson in 
connection with its acquisition of the nuclear fuel. 
MSEI has been advised that, based upon a commer- 
cial paper rate for the highest-rated commercial 
paper of 10.5% per annum, the effective interest 
cost to Port Gibson of its proposed borrowings 
would be 11.15% per annum, assuming all 
borrowings were made through the issuance of 
commercial paper and total borrowings were $62.8 
million (the average outstanding borrowings 
expected from October, 1979 to March 1987). MSEI 
has also been advised that: (1) if all borrowings were 
made by means of revolving credit loans, the inter- 
est rate on which was based upon the London inter- 
bank market, such interest rate was 12.75% per 
annum and total borrowings were $62.8 million, 
then the net effective interest cost to Port Gibson 
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would be 13.71% per annum; and (2) if all borrow- 
ings were made by means of revolving credit loans, 
the interest on which was based on the base rate (as 
defined in the Credit Agreement), such rate was 
12.5% per annum and total borrowings were $62.8 
million, then the net effective interest cost to Port 
Gibson would be 13.90% per annum. MSEI pro- 
poses to charge the rent under the lease to fuel 
expenses and to account for the transaction as a 
lease rather than a purchase. 


Under the Credit Agreement, Port Gibson would 
issue and sell its commercial paper, Supported by an 
irrevocable letter of credit (‘‘Letter of Credit’’) issued 
by the agent for the Banks. Port Gibson proposes to 
use Lehman Brothers Kuhn Loeb Incorporated or 
Lehman Commercial Paper Incorporated as dealers 
in connection with the sale of the commercial 
paper, which sale will be at a rate expected to be 
equal to the best rate available (including a % of 1% 
per annum dealer amount discount) consistent with 
prudent marketing considerations. Manufacturers 
Hanover Trust Company (‘‘Depositary’’) would, 
under a depositary agreement, act as issuing 
agent for Port Gibson’s commercial paper. Under 
the Credit Agreement, Port Gibson could also obtain 
revolving credit loans from the Banks (“Revolving 
Credit Loans’) to be evidenced by Port Gibson's 
promissory notes. The Credit Agreement will have 
an initial term extending through October 15, 1982; 
it will be extended for an additional year on October 
15, 1980 and on each suceeding October 15, unless 
either party has given prior notice of termination, up 
to October 15, 2029. 


MSU will guarantee the obligations of MSE! under 
the lease pursuant to the terms of a guaranty to be 
entered into between MSU and Port Gibson. 
Request by MSU for authorization under the Act to 
enter into the guaranty is the subject of a separate 
filing. (See File No. 70-6347; HCAR No. 21214.) 
MSEI has been advised by representatives of Port 
Gibson that the Banks will receive an assignment of 
the rents and certain of Port Gibson's other rights 
under the lease and an assignment of Port Gibson's 
rights under the guaranty referred to in File No. 70- 
6347 (HCAR No. 21214) as security for Port 
Gibson's obligations under the Credit Agreement. 
Port Gibson has also advised that the Banks will 
receive a security interest in the nuclear fuel. MSEl 
will agree in the lease to acknowledge notice, and 
agree to the terms, of the assignment. MSEl further 
understands from Port Gibson that Lehman Leasing 
will guarantee the payment of up to 15% of the 
obligations of Port Gibson under the credit 
agreement. 
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A statement of the fees, commissions and expenses 
to be incurred in connection with the proposed 
transaction will be filed by amendment. It is stated 
that the United States Nuclear Regulatory Commis- 
sion has leasing and regulatory jurisdiction over the 
ownership, possession, storage and handling of the 
nuclear fuel involved in the transaction. It is stated 
that no state or other federal commission, other 
than this Commission, has jurisdiction over the pro- 
posed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 11, 
1979, request in writing that a hearing be held on 
such matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by the filing which he desires to contro- 
vert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At 
any time after said date, the application, as 
amended or as it may be further amended, may be 
granted as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21214/September 13, 1979 





In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70122 


(70-6347) 


NOTICE OF PROPOSED GUARANTEE BY PARENT 
OF NUCLEAR FUEL LEASE OF SUBSIDIARY 


NOTICE IS HEREBY GIVEN that Middle South 
Utilities, Inc. (““Middle South’’), a registered hold- 
ing company, has filed a declaration and an 
amendment thereto with this Commission pur- 
suant to Section 12(f) of the Public Utility Holding 
Comany Act of 1935 (‘Act’) and Rule 50 
promulgated thereunder regarding the following 
proposed transaction. All interested persons are 
referred to the declaration, which is summarized 
below, for a complete statement of the proposed 
transaction. 


Middle South Energy, Inc. (““MSEI"’) a subsidiary of 
Middle South Utilities, Inc. (““Middle South’), has 
proposed, by application to the Commission dated 
August 20, 1979 (File No. 70-6344; HCAR No. 
21213), to enter into a lease with Port Gibson 
Energy, Inc. (‘Port Gibson’) under which MSEI 
would lease from Port Gibson nuclear fuel and 
facilities incident to its use (‘Nuclear Fuel’’). The 
Nuclear Fuel will be used in Unit No. 1 of MSEI’s 
Grand Gulf Generating Station (‘‘“Grand Gulf 1°’) 
under construction near Grand Gulf, Mississippi. For 
further information with respect to the terms of the 
lease, see File No. 70-6344 and HCAR No. 21213. 


In order to induce Port Gibson to enter into the 
lease, it will be necessary for Middle South to 
guarantee, to the Lessor, MSEl’s obligations under 
the lease. Middle South proposes, therefore, to enter 
into a guaranty under which Middle South will 
guarantee to Port Gibson that MSEI will perform its 
various obligations and covenants under the lease. 
Middle South will agree that its obligations under the 
guaranty will be unconditional and not subject to any 
set-off, counterclaim, offset or recoupment whatso- 
ever. 


The fees, commissions and expenses to be incurred 
in connection with the proposed transaction will be 
supplied by amendment. It is stated that no state 


commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 11, 1979, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by the filing which he desires to contro- 
vert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At 
any time after said date, the application, as 
amended or as it may be further amended, may be 
granted as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 540/September 13, 1979 


File No. 22-10040 
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In the Matter of 


WARNER-LAMBERT COMPANY 


NOTICE OF APPLICATION PURSUANT TO SEC- 
TION 310(b)(1)(ii) AND OPPORTUNITY FOR 
HEARING 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
October 1, 1979 to request a hearing on an applica- 
tion by Warner-Lambert Company for a determina- 
tion by the Commission that Irving Trust Company 
should not be deemed to have a conflicting interest 
within the meaning of Section 10(b) of the Trust 
Indenture Act of 1939, which would disqualify it 
from acting as Trustee under various specified 
indentures, as a result of acting as Trustee under an 
unqualified indenture dated as of July 1, 1979 
governing $100,000,000 of 9% Guaranteed Notes 
Due 1983 which were sold by Warner-Lambert 
International, N.V. in a ‘foreign offering.” 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10862/September 7, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6119/September 7, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10863/September 10, 1979 


In the Matter of 
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SELECTED MONEY MARKET FUND, INC. 
111 West Washington Street 
Chicago, Illinois 60602 


(812-4431) 


NOTICE OF FILING OF APLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN AMENDMENT 
OF AN EXISTING ORDER OF EXEMPTION FROM 
RULES 2a-4 AND 22c-1 UNDER THE ACT 


NOTICE IS HEREBY GIVEN that Selected Money 
Market Fund, Inc. (‘Applicant’), registered under 
the Investment Company Act of 1940 (‘‘Act’’) as an 
open-end, diversified management investment 
company, filed an application on July 19, 1979, and 
an amendment thereto on August 31, 1979, for an 
order pursuant to Section 6(c) of the Act, amending 
Applicant’s existing order of exemption from the 
provisions of Rules 2a4 and 22c-1 under the Act 
(Investment Company Act Release No. 10663, April 
17, 1979) to the extent necessary to permit Appli- 
cant to calculate its net asset value per share using 
the amortized cost method of valuing portfolio 
securities. All interested persons are referred tothe 
application on file with the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 


Applicant's existing order exempts it from the 
provisions of Rules 2a-4 and 22c-1 under the Act to 
the extent necessary to permit it to compute its price 
per share for the purpose of sales and redemptions 
of its shares to the nearest one cent on a share value 
of one dollar. 


Applicant represents that its investment objective is 
to maximize current income to the extent consis- 
tent with preservation of capital by investing in 
short-term debt instruments. All investments by 
Applicant must consist of obligations maturing 
within one year from the date of acquisition. 


Rule 2a-4 adopted under the Act provides, as here 
relevant, that the “‘current net asset value”’ of a 
redeemable security issued by a registered invest- 
ment company used in computing its price for the 
purposes of distribution and redemption shall be an 
amount which reflects calculations made substan- 
tially in accordance with the provisions of that rule, 
with estimates used where necessary or 
appropriate. Rule 2a-4 further states that portfolio 
securities with respect to which market quotations 
are readily available shall be valued at current mar- 





ket value, and that other securities and assets shall 
be valued at current market value, and that other 
securities and assets shall be valued at fair value as 
determined in good faith by the board of directors of 
the registered company. Prior to the filing of the 
application, the Commission expressed the view 
that, among other things, (1) Rule 2a-4 under the 
Act requires that portfolio instruments of ‘money 
market’ funds be valued with reference to market 
factors, and (2) it would be inconsistent, generally, 
with the provisions of Rule 2a-4 for a ‘‘money 
market” fund to value its portfolio instruments on 
an amortized cost basis (Investment Company Act 
Release No. 9789, May 31, 1977). 


Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable secu- 
rity shall sell, redeem or repurchase any such 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. 


Section 6(c) of the Act provides, in part, that the 
Commission upon application, may conditionally or 
unconditionally exempt any person, security or 
transaction or any class or classes of persons, 
securities or transactions, from any provision or 
provisions of the Act or of the rules thereunder, if 
and to the extent that such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Applicant asserts that the requested exemption is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Applicant represents that its board of directors 
has determined that, absent unusual 
circumstances, amortized cost value represents the 
fair value of its portfolio securities. Applicant's 
board of directors believes that this proposal will 
benefit both Applicant and its shareholders. 
Applicant asserts that, under an amortized cost val- 
uation method, its shareholders would have the 
conveniences and advantages of a stable price of 
$1.00 per share. 


Applicant consents to the following conditions to 
any order granting the relief requested in the 
application: 


1. In supervising Applicant's operations and dele- 
gating special responsibilities involving portfolio 
management to Applicant’s investment adviser, 
Applicant's board of directors undertakes—as a 
particular responsibility within the overall duty of 
care owed to its shareholders—to establish proce- 
dures reasonably designed, taking into account cur- 
rent market conditions and Applicant's investment 
objective, to stabilize Applicant's net asset value per 
share, as computed for the purpose of distribution, 
redemption and repurchase, at $1.00 per share. 


2. Included within the procedures to be adopted by 
the board of directors shall be the following: 


(a) Review by the board of directors, as it 
deems appropriate and at such intervals as 
are reasonable in light of current market 
conditions, to determine the extent of devi- 
ation, if any, of the net asset value per share 
as determined by using available market 
quotations from Applicant's $1.00 amor- 
tized cost price per share and the maint- 
tenance of records of such review. 


(b) In the event such deviation from 
Applicant's $1.00 amortized cost price per 
share exceeds %2 of 1 percent, a require- 
ment that the board of directors will prompt- 
ly consider what action, if any, should be ini- 
tiated by the board of directors. 


(c) Where the board of directors believes 
the extent of any deviation from Applicant's 
$1.00 amortized cost price per share may 
result in material dilution or other unfair 
results to investors or existing share- 
holders, it shall take such action as it deems 
appropriate to eleminate or reduce to the 
extent reasonably practicable such dilution 
or unfair results, which may include: re- 
demption of shares in kind; selling portfolio 
instruments prior to maturity to realize 
capital gains or losses, or to shorten Appli- 
cant’s average portfolio maturity; 
withholding dividends; or utilizing a net 
asset value per share as determined by 
using available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective of 
maintaining a stable net asset value per share; pro- 
vided, however, that Applicant will not (a) purchase 
any instrument with a remaining maturity of greater 
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than one year, or (b) maintain a dollar-weighted 
average portfolio maturity which exceeds 120 days. 
In fulfilling this condition, Applicant undertakes that 
if the disposition of a portfolio security results in a 
dollar-weighted portfolio maturity in excess of 120 
days, Applicant will invest its available assets in 
such a manner as to reduce its dollar-weighted 
average portfolio maturity to 120 days or less as 
soon as reasonably practicable. 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and will 
record, maintain, and preserve for a period not less 
than six years (the first two years in an easily acces- 
sible place) a written record of the board of direc- 
tors’ considerations and actions taken in 
connection with the discharge of its 
responsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meetings. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act, as if such 
documents were records required to be maintained 
pursuant to rules adopted under Section 31(a) of the 
Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those dollar- 
denominated instruments which the board of direc- 
tors determines present minimal credit risks, and 
which are of “high quality’ as determined by any 
major rating service or in the case of any instrument 
that is not so rated, of comparable quality, as deter- 
mined by Applicant's board of directors. 


6. Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) was 
taken during the preceding fiscal quarter, and, if any 
action was taken, will describe the nature and cir- 
cumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 5, 1979 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
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copy of such request shall be served personally or by 
mail upon Applicants at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations 
promulgated under the act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission's own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10864/September 11, 1979 


In the Matter of 
JEFFERSON STANDARD LIFE INSURANCE 
COMPANY 


JEFFERSON STANDARD SEPARATE 
ACCOUNT A 


PILOT LIFE INSURANCE COMPANY 
PILOT SEPARATE ACCOUNT A 
JEFFERSON-PILOT EQUITY SALES, INC. 
JP GROWTH FUND, INC. 


and 





JP INCOME FUND, INC. 
P.O. Box 21008 
Greensboro, NC 27420 


(812-4510) 


ORDER PURSUANT TO SECTION 11 OF THE ACT 
APPROVING CERTAIN OFFERS OF EXCHANGE 
AND PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS 
OF SECTION 12(d)(1) 


Jefferson Standard Life Insurance Company 
(‘Jefferson Standard”), a stock life insurance com- 
pany organized in 1907 under the laws of the state 
of North Carolina, Jefferson Standard Separate 
Account A, a separate account of Jefferson 
Standard registered under the Investment Com- 
pany Act of 1940 (‘‘Act’’) as a unit investment trust, 
Pilot Life Insurance Company (‘Pilot Life’’), a stock 
life insurance company organized in 1890 under 
the laws of the state of North Carolina, Pilot 
Separate Account A, a separate account of Pilot Life 
registered under the Act as a unit investment trust, 
JP Growth Fund Inc., registered under the Act as an 
open-end management investment company, JP 
Income Fund, Inc., registered under the Act as an 
open-end management investment company, and 
Jefferson-Pilot Equity Sales, Inc., a broker-dealer 
registered under the Securities Exchange Act of 
1934, (collectively ‘‘Applicants’’) filed an 
application on July 30, 1979, for an order pursuant 
to Section 11 of the Act approving certain offers of 
exchange, and pursuant to Section 6(c) of the Act, 
for an order exempting from the provision of 
Section 12(d)(1), to the extent necessary, the pro- 
posed offers of exchange. 


On August 16, 1979, The Commission issued a 
notice (Investment Company Act Release No. 
10844) of the filing of the application. The notice 
gave interested persons an opportunity to request a 
hearing and stated that an order disposing of the 
application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered 
a hearing. 


The matter has been considered, and it is found that 
the granting of the requested order and exemption 
are consistent with the protection of investors and 
the purposes fairly intended by the policy and 
provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 11 of the Act, 
that the proposed offers of exchange are approved, 
and, pursuant to Section 6(c) of the Act, that the 
application for exemption from the provisions of 
Section 12(d)(1) of the Act, be, and hereby is, 
granted effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10865/September 11, 1979 


In the Matter of 


MONEY MARKET TRUST 
421 Seventh Avenue 
Pittsburgh, Pennsylvania 15219 


(812-4353) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM THE PROVISIONS 
OF SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Money Market Trust 
(‘‘Applicant’’), registered under the Investment 
Company Act of 1940 (‘‘Act’’) as an open-end, diver- 
sified, management investment company, filed an 
application on July 31, 1978, and amendments 
thereto on August 7, 1979, and September 4, 1979, 
requesting an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicant from 
the provisions of Section 2(a)(4) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent necessary to 
permit Applicant’s assets to be valued at amortized 
cost. All interested persons are referred to the 
application on file with the Commission for a state- 
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ment of the representations contained therein, which 
are summarized below. 


Applicant states that it is a ‘‘money market’ fund 
organized as a Massachusetts Business Trust, and 
that Federated Cash Management Corp., a wholly- 
owned subsidiary of Federated Investors, Inc., serves 
as its investment adviser. Applicant further states 
that it is designed as an investment vehicle for 
temporary cash reserves and that its shares are 
currently offered for sale to institutional investors. 
According to the application, Applicant is designed to 
provide stability of principal and current income 
consistent with stability of principal. Applicant states 
that it invests in a variety of money market instru- 
ments. 


As here pertinent, Section 2(a)(41) of the Act defines 
value to mean: (i) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (ii) with respect 
to other securities and assets, fair value as deter- 
mined in good faith by the board of directors. Rule 
22c-1 adopted under the Act provides, in part, that 
no registered investment company or principal under- 
writer therefor issuing any redeemable security shall 
sell, redeem or repurchase any such security except 
at a price based on the current net asset value of 
such security which is next computed after receipt 
of a tender of such security for redemption or 
of an order to purchase or to sell such security. 
Rule 2a-4 adopted under the Act provides, as 
here relevant, that the “current net asset value” 
of a redeemabie security issued by a registered 
investment company used in computing its price for 
the purposes of distribution and redemption shall be 
an amount which reflects calculations made substan- 
tially in accordance with the provisions of that rule, 
with estimates used where necessary or appropriate. 
Rule 2a-4 further states that portfolio securities with 
respect to which market quotations are readily 
available shall be valued at current market value, and 
that other securities and assets shall be valued at fair 
value as determined in good faith by the board of 
directors of the registered company. Prior to the filing 
of the application, the Commission expressed its view 
that, among other things, (1) Rule 2a-4 under the Act 
requires that portfolio instruments of ‘‘money 
market” funds be valued with reference to market 
factors, and (2) it would be inconsistent, generally, 
with the provisions of Rule 2a-4 for a ‘‘money 
market” fund to value its portfolio instruments on an 
amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). 
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Applicant states that two features are necessary in 
order for it to attract investments from institutional 
investors: (1) certainty of stability of principal and (2) 
steady flow of predictable and competitive invest- 
ment income. Applicant asserts that by maintaining a 
portfolio of high quality, short-term money market 
instruments valued at amortized cost it can provide 
these features to institutional investors. Applicant 
represents that its trustees have properly determined 
in good faith under the provisions of the Act to value 
the portfolio of Applicant by use of the amortized 
cost method and that this method is in the best 
interests of the shareholders of Applicant. Applicant 
further represents that (1) its trustees have 
determined in good faith, in light of characteristics of 
Applicant, that the amortized cost method of valua- 
tion of portfolio instruments is appropriate and 
preferable to the use of market based valuation 
method, and (2) its trustees have further determined 
to continuously monitor valuations indicated by 
methods other than amortized cost so that any 
necessary changes in the valuation method may be 
made to asure that the valuation method being used 
is a fair approximation of fair value in view of all 
pertinent factors. Accordingly, Applicant requests 
exemptions from Section 2(a)(41) of the Act, and 
Rules 2a-4 and 22c-1 thereunder, to the extent 
necessary to permit its assets to be valued as set 
forth in the application, as described above, whether 
or not market quotations are available. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, exempt any 
person, security, or transaction, or any class or 
classes of persons, securities or transactions, from 
any provision or provisions of the Act or of the rules 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. Applicant submits that the exemptions it 
requests satisfy these standards in view of its 
management policies and the conditions hereinafter 
set forth. 


Applicant consents to the imposition of the following 
conditions in an order granting the relief it requests: 


1. In supervising Applicant’s operations and dele- 
gating special responsibilities involving portfolio 
management to Applicant’s investment adviser, the 
trustees undertake—as a particular responsibility 
within the overall duty of care owed to 
shareholders—to establish procedures reasonably 
designed, taking into account current market 
conditions and Applicant's investment objectives, to 





- actual 


stabilize Applicant's net asset value per share, as 
computed for the purpose of distribution, redemption 
and repurchase, at $1.00 per share. 


2. Included within the procedures to be adopted by 
the trustees shall be the following: 


(a) Review by the trustees, as they deem 
appropriate and at such intervals as are 
reasonable in light of current market 
conditions, to determine the extent of 
deviation, if any, of the net asset value per 
share as determined by using available 
market quotations from Applicant’s $1.00 
amortized cost price per share, and the 
maintenance of records of such review. 


(b) In the event such deviation from Appli- 
cant’s $1.00 amortized cost price per share 
exceeds % of 1 percent, a requirement that 
the trustees will promptly consider what 
action, if any, should be initiated by the 
trustees. 


(c) Where the trustees believe the extent of 
any deviation from Applicant's $1.00 
amortized cost price per share may result in 
material dilution or other unfair results to 
investors or existing shareholders, they shall 
take such action as they deem appropriate to 
eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which may include: redemption of 
shares in kind; selling portfolio instruments 
prior to maturity to realize capital gains or 
losses, or to shorten the average maturity of 
portfolio instruments of Applicant; with- 
holding dividends; .or utilizing a net asset 
value per share as determined by using 
available market quotations. 





1To fulfill this condition, Applicant intends to use 
quotations or estimates of market value 
reflecting current market conditions chosen by the 
trustees in the exercise of their discretion to be 
appropriate indicators of value which may include 
inter alia, (1) quotations or estimates of market value 
for individual portfolio instruments, or (2) values 
obtained from yield data relating to classes of money 
market instruments published by reputable sources. 


3. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of 
maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.2 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in paragraph 1. above, and 
Applicant will record, maintain, and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of the 
trustees’ considerations and actions taken in connec- 
tion with the discharge of their responsibilities, as set 
forth above, to be included in the minutes of the 
trustees’ meetings. The documents preserved 
pursuant to this condition shall be subject to 
inspection by the Commission in accordance with 
Section 31(b) of the Act, as if such documents were 
records required to be maintained pursuant to rules 
adopted under Section 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar denominated instruments which the 
trustees determine present minimal credit risks, and 
which are of “high quality’ as determined by any 
major rating service or, in the case of any instrument 
that is not so rated, of comparable quality as 
determined by the trustees. 


6. Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to paragraph 2(c) above 
was taken during the preceding fiscal quarter and, if 
any such action was taken, will describe the nature 
and circumstances of such action. 





2!n fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted average 
portfolio maturity in excess of 120 days, Applicant 
will invest its available cash in such a manner as to 
reduce the dollar-weighted average portfolio maturity 
to 120 days or less as soon as reasonably practicable. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 1, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the application will be 
issued as of course following said date unless the 
Commision thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10666/September 11, 1979 


In the Matter of - 


MUTUAL OF OMAHA MONEY MARKET 
ACCOUNT, INC. 

3102 Farnam Street 

Omaha, Nebraska 68131 


(812-4472) 
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ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF RULES 2a-4 AND 22c-1 THEREUNDER 


Mutual of Omaha Money Market Account, Inc. 
(‘‘Applicant’’), registered under the Investment 
Company Act of 1940 (‘‘Act’’) as an open-end diver- 
sified management investment company, filed an 
application on May 7, 1979, and amendments thereto 
on August 6, 1979, and August 23, 1979, for an order 
pursuant to Section 6(c) of the Act, exempting Appli- 
cant from the provisions of Rules 2a-4 and 22c-1 
under the Act to the extent necessary to permit 
Applicant to calculate its net asset value per share 
using the amortized cost method of valuing portfolio 
securities. 


On August 16, 1979, a notice (Investment Company 
Act Release No. 10846) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that 
an order disposing of the application would be issued 
as of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Commis- 
sion has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the exemption requested pursuant to 
Section 6(c) of the Act is appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the requested exemption from Rules 2a-4 and 
22c-1 under the Act be, and hereby is, granted, 
subject to the following conditions: 


1. In supervising Applicant's operations and dele- 
gating special responsibilities involving portfolio 
management to Applicant’ investment adviser, 
Applicant's board of directors undertakes—as a 
particular responsibility within the overall duty of care 
owed to its shareholders—to establish procedures 
reasonably designed, taking into account current 
market conditions and Applicant’s investment 
objective, to stabilize Applicant's net asset value per 
share, as computed for the purpose of distribution, 
redemption and repurchase, at $1.00 per share. 


2. Included within the procedures to be adopted by 
the board of directors shall be the following: 





a. Review by the board of directors, as it 
deems appropriate and at such intervals as 
are reasonable in light of current market 
conditions, to determine the extent of 
deviation, if any, of the net asset value per 
share as determined by using available 
market quotations from Applicant’s $1.00 
amortized cost price per share and the 
maintenance of records of such review. 


(b) In the event such deviation from 
Applicant’s $1.00 amortized cost price per 
share exceeds '% of 1 percent, a requirement 
that the board of directors will promptly 
consider what action, if any, should be 
initiated by the board of directors. 


(c) Where the board of directors believes the 
extent of any deviation from Applicant's 
$1.00 amortized cost price per share may 
result in material dilution or other unfair 
results to investors or existing shareholders, 
it shall take such action as it deems appro- 
priate to eliminate or reduce to the extent 
reasonably practicable such dilution or unfair 
results, which may include: redemption of 
shares in kind; selling portfolio instruments 
prior to maturity to realize capital gains or 
losses, or to shorten the average portfolio 
maturity of Applicants; withholding divi- 
dends; or utilizing a net 2sset value per share 
as determined by using available market 
quotations. 


3. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of 
maintaining a stable net asset value per share; 


provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days. In fulfilling this condition, Applicant under- 
takes that if the disposition of a portfolio security 
results in a dollar-weighted portfolio maturity in 
excess of 120 days, Applicant will invest its available 
assets in such a manner as to reduce its dollar- 
weighted average portfolio maturity to 120 days or 
less as soon as reasonably practicable. 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications there- 
to) described in paragraph 1. above. Applicant also 
will record, maintain, and preserve for a period not 
less than six years (the first two years in an easily 


accessible place) a written record of the board of 
directors’ considerations and actions taken in 
connection with the discharge of its responsibilities, 
as set forth above, to be included in the minutes of 
the board of directors’ meetings. The documents 
preserved pursuant to this condition shall be subject 
to inspection by the Commission in accordance with 
Section 31(b) of the Act, as if such documents were 
records required to be maintained pursuant to rules 
adopted under Section 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those instru- 
ments which the board of directors determines 
present minimal credit risks, and which are of “high 
quality’ as determined by any major rating service or 
in the case of any instrument that is not so rated, of 
comparable quality, as determined by Applicants’ 
board of directors. 


6. Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) was 
taken during the preceding fiscal quarter, and, if any 
action was taken, will describe the nature and 
circumstances of such action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10867/September 12, 1979 


In the Matter of 


SHEARSON DAILY DIVIDEND INC. 
767 Fifth Avenue 
New York, New York 10022 


(812-4471) 
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ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS 
OF RULE 22c-1 UNDER THE ACT 


Shearson Daily Dividend Inc. (‘‘Fund’’), registered 
under the Investment Company Act of 1940 (‘‘Act’’) 
as an open-end, diversified investment company, 
filed an application on May 1, 1979, and an amend- 
ment thereto on July 23, 1979, for an order of the 
Commission pursuant to Section 6(c) of the Act 
exempting the Fund from the provisions of Rule 22c-1 
thereunder to the extent necessary to permit the 
Fund to compute its net asset value per share, for 
purposes of effecting sales and redemptions of its 
shares, using a time other than the close of trading 
on the New York Stock Exchange. 


On August 15, 1979, a notice was issued (Investment 
Company Act Release No. 10836) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Commis- 
sion has not ordered a hearing. 


The matter having been considered, it is found, on 
the basis of the information stated in the application, 
as amended, that the granting of the requested order 
is appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Rule 22c-1 under the Act, to the extent requested 
be, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10868/September 12, 1979 


In the Matter of 


INVESTORS’ MUNICIPALS— INCOME TRUST 


INVESTORS’ MUNICIPAL— YIELD TRUST 
INVESTORS’ CORPORATE— INCOME TRUST 


INVESTORS’ GOVERNMENTAL SECURITIES— 
INCOME TRUST 


VAN KAMPEN SAUERMAN, INC. 


DAIN, KALMAN & QUAIL, INC. 


c/o VAN KAMPEN SAUERMAN, INC. 
208 South LaSalle Street 
Chicago, Illinois 60604 


(812-4520) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION GRANTING AN 
EXEMPTION FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT PURSUANT TO SECTION 6(c) 
OF THE ACT AND PERMITTING AN OFFER OF 
EXCHANGE PURSUANT TO SECTION 11 OF THE 
ACT. 


NOTICE IS HEREBY GIVEN that Investors’ 
Municipals—Income Trust (and its predecessors 
Insured Municipals—Income Trust and The First 
National Dual Series Tax— Exempt Bond Trust) (the 
“Municipal Fund’’), Investors’ Municipal— Yield Trust 
(the ‘‘Yield Fund”), Investors’ Corporate—Income 
Trust (the ‘‘Corporate Fund’’), and Investors’ Govern- 
mental Sécurities—Income Trust (the ‘‘Government 
Fund’), registered under the Investment Company 
Act of 1940 (’‘Act’’) as unit investment trusts (collec- 
tively referredto herein as the ‘‘Funds’’), their 
sponsor, Van Kampen Sauerman, Inc., and a co- 
sponsor of the Corporate Fund, Dain, Kalman & 
Quail, Inc. (““Sponsors’’) (collectively with the Funds 
referred to as the ‘Applicants’’), filed an application 
on August 17, 1979, and an amendment thereto on 
September 7, 1979, requesting an order of’ the 
Commission (1) pursuant to Section 11 of the Act 
permitting the exchange of units of any series of a 
Fund for units of any other series of the same Fund at 





net asset value plus a fixed and reduced sales charge 
of $15 per unit pursuant to a conversion option, and 
(2) for an order pursuant to Section 6(c) of the Act 
exempting such transactions of the Applicants from 
the provisions of Section 22(d) of the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the repre- 
sentations made therein, which are summarized 
below. 


The investment objectives of the Municipal Fund and 
the Yield Fund are tax-exempt income and conser- 
vation of capital through an investment in a diver- 
sified portfolio of tax-exempt bonds. All of such 
bonds are obligations issued by or on behalf of 
states, counties, territories or municipalities of the 
United States and authorities or political subdivisions 
thereof, the interest on which in the opinion of 
counsel to the various issuers of such bonds is 
exempt from all Federal income taxes under existing 
law. The investment objectives of the Corporate Fund 
and the Government Fund are preservation of capital 
and a high level of interest income through an invest- 
ment in a diversified portfolio of either taxable 
corporate debt obligations in the case of the 
Corporate Fund or taxable securities guaranteed or 
backed by the full faith and credit of the United 
States in the case of the Government Fund. The 
underlying bonds in the portfolios of the Funds are 
collectively referred to herein as the ‘’Bonds”. 
Applicants state that with respect to each series of 
the Municipal Fund Van Kampen Sauerman, Inc. 
obtains a portfolio insurance policy protecting the 
Bonds therein against default in the payment of 
principal and interest from MGIC Indemnity Corp., a 
subsidiary of MGIC Investment Corp. In certain 
series, there have been or may be a Bond or Bonds 
on which separate insurance has been obtained by 
the issuer thereof. 


At the present time more than 47 series of the Funds 
have been issued. Units of beneficial interest in the 
various series of each Fund have been offered for sale 
to the public pursuant to effective registration state- 
ments under the Securities Act of 1933. It is antici- 
pated that further Fund series will be created in full 
compliance with the representations herein made 
concerning the respective series now outstanding. 


Each series of the various Funds is_ presently 
governed by the provisions of such series’ trust 
indenture and agreement (‘‘Indenture’’) entered into 
or to be entered into in respect thereof by the 
Sponsors and a corporation organized and doing 
business under the laws of the United States or a 
state thereof, which is authorized under such laws to 


exercise corporate trust powers and having at all 
times an aggregate capital, surplus and undivided 
profits of not less than $5,000,000 in the case of the 
Municipal Fund and Yield Fund and $2,500,000 in the 
case of the Corporate Fund and Government Fund 
(collectively referred to herein as the ‘‘Trustee’’). 


A separate Identure is entered into each time a series 
of a Fund is created and the Bonds to comprise its 
portfolio are deposited with the trustee. Pursuant to 
the related Indenture the Trustee may dispose of 
Bonds when events occur which may affect their 
investment stability and must sell Bonds if necessary 
for the payment of the redemption price of units 
tendered for redemption. In the case of Municipal 
and Yield Funds, proceeds from such sales must be 
distributed in partial liquidation to certificateholders, 
while such proceeds may be reinvested in the case of 
the Corporate and Government Funds. 


The Sponsors propose to offer, as described below, a 
conversion option (the ‘‘Plan’’) to certificateholders 
of the various series of the Funds. The purpose of the 
Plan is to provide investors in each of the Funds a 
convenient means of transferring interests as their 
investment requirements change. The Sponsors 
intend to hold open this option at all times although 
they reserve the right to modify, suspend or 
terminate the Plan at any time without further notice 
to certificateholders. It is intended that the Plan will 
operate as follows: A certificateholder wishing to 
dispose of his units in a Fund series for which a 
secondary market is being maintained will have the 
option to convert his units into units of any other 
series of the same Fund for which units are available 
for sale in the secondary market. When a certificate- 
holder notifies the Sponsors of his desire to exercise 
such a conversion option, the Sponsors will mail a 
current prospectus for each series that the certificate- 
holder indicates interest. The certificateholder may 
then select the series into which he desires his 
investment to be converted. As indicated in the 
various prospectuses of each Fund the Sponsors 
intend to maintain a market for the units of each 
series of the respective Funds. However, there is no 
obligation to maintain such a market and this Plan is 
not meant in any way to create such obligation. 


A conversion transaction will operate in a manner 
essentially identical to any secondary market trans- 
action, except that Applicants propose to allow a 
reduced sales charge for all transactions effected 
under the Plan. Traditionally, units in the Municipal 
Fund, Yield Fund and Government Fund (the “Daily 
Valued Funds”) are repurchased by the Sponsor and 
other underwriters of such Funds at prices based on 
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the bid side evaluations of the underlying securities in 
the portfolio of each Fund series and are resold at 
that price per unit (the ‘‘public offering price’) plus a 
sales charge of 5.7%, 6.2% and 4.0%, respectively, 
of such public offering price. Traditionally, units in 
the Corporate Fund are repurchased by the Sponsors 
and other underwriters of that Fund at the aggregate 
offering side evaluations of the underlying securities 
in the portfolio of each Corporate Fund series, and 
are resold at that price per unit (the “public offering 
price’) plus a sales charge of 4.5% of such public 
offering price. 


During the initial distribution of units in the Municipal 
Fund, Yield Fund, Government Fund and Corporate 
Fund, the units are sold at the aggregate offering side 
evaluations of the underlying securities (except for 
bid price evaluations of existing Fund units, if any, 
deposited in the Daily Valued Funds) (the ‘“‘public 
offering price’’) plus a sales charge of 4.7%, 5.2%, 
3.5% and 4.5%, respectively, of such public offering 
price. Applicants propose to resell units in the 
secondary market under the Plan at the secondary 
market public offering price of the various Funds plus 
a fixed sales charge of $15.00 per unit (approximatley 
1.5% of the secondary market public offering price at 
current market values). 


It should be noted that the Plan will only be available 
for conversions into secondary market units of the 
Funds. Applicants state that restricting the 
conversion option to conversions into secondary 
market units of the Funds is appropriate in light of the 
different methods of determining the public offering 
price utilized by the Funds and the varying sales 
charges between the primary and secondary markets 
for the sale of units of the Funds. Conversion trans- 
actions will also only be effected in whole units. Any 
amounts not used to acquire whole units under the 
Plan will be remitted to certificateholders and 
certificateholders will not be permitted to make up 
any difference between the amount representing the 
units being submitted for conversion and the units of 
the new Fund series being acquired. 


To illustrate how the Plan would work, a holder of 
three units of a series in the Municipal Fund with a 
bid side evaluation of $1,020 per unit might seek 
conversion into units of a different series of the 
Municipal Fund available in the secondary market 
with a bid side evaluation of $880 per unit. In this 
example, the certificateholder’s units will yield $3,060 
which amount may be invested in units of the new 
series. Should three units in the new series of the 
Municipal Fund be purchased the cost would be 
$2,685 ($2,640 for the units and a $45 sales charge). 
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The remaining $375 would be returned to the 
certificateholder in cash. Were the certificateholder to 
have purchased three units of the new series directly, 
the sales charge imposed on such transaction would 
have been $159.58. 


Applicants state that as a result of the difference in 
methods of evaluation and sales charges between 
primary and secondary market transactions as the 
same relate to the Funds, a potential for abuse in 
effecting conversion transactions under the Plan may 
arise. It is possible, although unlikely, that under the 
different methods of valuing units (i.e. the offering 
vs. bid price) and with the varying sales charges 
imposed by the Funds, that there could be created 
inequities between a person buying units of a Fund 
directly and another person acquiring such units 
under the Plan. Specifically, it could be possible 
under certain circumstances for a person to acquire 
units in one series of a Fund and immediately convert 
such units to another series of such Fund and pay a 
lower total sales charge than a person acquiring at 
the same time such units directly. Applicants state 
that under normal circumstances this situation is 
unlikely to occur since the intital sales charge on the 
units being converted plus the conversion sales 
charge usually will exceed the sales charge related to 
direct purchases of those Fund units being acquired 
under the Plan. However, if the price of the units of a 
series (particulatly a series with a higher sales 
charge) were to increase sharply, the $15.00 per 
unit sales charge on conversion could represnt less 
than the difference between the sales charge on 
units sought to be converted and the sales charges 
related to the direct purchase of units, in which 
case the converting certificateholder could ob- 
tain an unfair price advantage when compared 
to investors making direct purchases of units 
in the applicable series. However, after a cer- 
tificateholder of a Fund series has held his units 
for an adequate period of time, the Applicants states 
that they believe the discriminatory nature of his 
effecting a conversion transaction is not as 
compelling, and thus argue that the possible abuses 
outlined above are not material if the converting 
certificateholder has held his Fund units for at least a 
six month period of time. Thus, Applicants propose 
that certificateholders who have held their Fund units 
for a period of six months or more be allowed to 
exercise the conversion option at the unit secondary 
market public offering price plus a fixed sales charge 
of $15.00 per unit. 


Applicants assert that applying a sales charge of less 
than the customary charge for effecting secondary 
market transactions in the case of Plan conversions 
will be both beneficial to investors and warranted in 





light of related cost savings. Applicants state that the 
largest part of a sales charge on mutual fund shares is 
attributable to initially soliciting a customer, ascer- 
taining his financial requirements and counseling him 
on investments; and where the customer has already 
been solicited and his financial requirements have 
been ascertained, the sales costs are reduced and it is 
desirable to pass the cost savings on to investors. 


Applicants state that under the Plan a person desiring 
to acquire units in a new series of the same Fund by 
means of a conversion transaction will presumably do 
so because of changes in his particular financial 
goals or requirements, or in order to take advantage 
of possible tax benefits flowing from the conversion; 
thus, there may well be a continuing need to assess 
an investor's financial needs and tax position. 
However, the fact that the investor has already been 
identified should produce some transaction savings 
Further, Applicants represent that in view of the fact 
that each series of the Funds are similar investment 
vehicles a converting certificateholder will require 
somewhat less professional advice than if he were 
acquiring an interest in an entirely different kind of 
investment. 


It is the Applicant's belief that a charge of $15.00 is a 
reasonable and justifiable expense to be allocated to 
the broker for his professional assistance in 
connection with effecting a conversion transaction. 
Applicants state that his per unit fixed sales charge 
for Plan conversions will result in the individuals 
effecting such conversions being charged a reason- 
able fee which is related to the periodic professional, 
financial advice that it is anticipated will be provided 
to them. This $15.00 per unit sales charge compares 
favorably to the regular sales charges which are 
currently allocated to broker-dealers in all primary and 
secondary market sales of units of the Funds. Thus, 
the Sponsors submit that a sale charge of $15.00 is 
warranted: in that such charges will cover the 
reasonable costs related to the conversion of units 
under the Plan and yet give participants an 
opportunity to share in cost savings. 


Section 11(c) of the Act provides, among other 
things, that exchange offers involving registered unit 
investment trusts are subject to the provisions of 
Section 11(a) of the Act irrespective of the basis of 
exchange. Section 11(a) of the Act provides, in 
pertinent part, that it shall be unlawful for any regis- 
tered open-end company or any principal underwriter 
for such a company to make, or cause to be made, 
an offer to the holder of a security of such company 
or any other open-end investment company to 
exchange his security for a security in the same or 


another such company on any basis other than the 
relative net asset values of the respective securities to 
be exchanged, unless the terms of the offer have first 
been submitted to and approved by the Commission. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company or principal 
underwriter thereof shall sell any redeemable security 
issued by such company to any person except at a 
current offering price described in the prospectus. 
The sales charge described in the prospectuses of 
each of the Fund for effecting regular secondary 
market purchase and sale transactions is greater than 
the sales charge which will be applicable to trans- 
actions under the Plan. Rule 22d-1 under the Act 
permits certain variations in sales charges, none of 
which it is alleged will be applicable to transactions 
under the Plan. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission by order upon application, may 
conditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities, or transactions from any 
provision of the Act or of any rule or regulation under 
the Act, if and to the extent such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 4, 1979 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereof. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit, or in the case of an 
attorney-at-law by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the application herein 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of 
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the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10869/September 13, 1979 


In the Matter of 


FEDERAL LIFE INSURANCE COMPANY (MU- 
TUAL) 


FEDERAL LIFE VARIABLE ANNUITY ACCOUNT 
a 


AND 


FED MUTUAL FINANCIAL SERVICES, INC. 
3703 W. Lake Avenue 
Glenview, IL 60025 


(812-4234) 


ORDER PURSUANT TO SECTION 11 OF THE ACT 
APPROVING CERTAIN OFFERS OF EXCHANGE 
AND ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING PROPOSED TRANSACTIONS 
FROM SECTIONS 22(d), 26(a) AND 27(c)(2) OF THE 
ACT 


Federal Life Insurance Company (Mutual) (‘Federal 
Life’), a mutual life insurance company organized 
under the laws of the State of Illinois, Federal Life 
Variable Annuity Account A (‘Separate Account’’), a 
separate account of Federal Life registered as a unit 
investment trust under the Investment Company Act 
of 1940 (‘‘Act’’) and FED Mutual Financial Services, 
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Inc. (‘Underwriter’), the principal underwriter of 
the Separate Account, (hereinafter collectively 
referred to as “Applicants’”’), filed an application on 
November 25, 1977, and amendments thereto dated 
February 24, 1978, and July 6, 1979 pursuant to 
Section 11 of the Act for an order approving certain 
offers of exchange, pursuant to Section 6(c) of the 
Act for an amended order of exemption from the 
provisions of Section 26(a) and 27(c)(2), and for 
additional exemptions under Section 22(d). The 
original order which is sought to be amended was 
issued to the Applicants herein on April 7, 1976 (with 
the exception of Underwriter) (File No. 812-3810) 
pursuant to Section 11 of the Act approving certain 
offers of exchange, and pursuant to Section 6(c) of 
the Act granting exemptions from the provisions of 
Sections 26(a) and 27(c)(2) (Investment Compan Act 
Release No. 9341). 


On August 14, 1979, the Commission issued a notice 
(Investment Company Act Release No. 10831) of the 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter has been considered and it has been 
found that the granting of the application is appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT 1S ORDERED, pursuant to Section 11 of the Act, 
that the proposed offers of exchange be approved 
and, 


IT 1S FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the application for exemption of the 
proposed transactions from the provisions of 
Sections 26(a), 27(c)(2), and Section 22(d) of the Act 
is hereby granted effective forthwith. 


For the Commission, by the Division of Investment 
management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No.699/September 11, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16181/September 11, 1979 


SECURITIES INVESTOR PROTECTION ACT OF 
1970 
Release No. 91/September 1, 1979 


Admin. Proc. File No. 3-5439 


In the Matter of 


S. C. ASSOCIATES, INC. 
172 Meeting Street 
Charleston, South Carolina 


(801-10981) 


FIRST SOUTH CAROLINA CORP. 
172 Meeting Street 
Charleston, South Carolina 


CHARLES D. STILWELL 
9 Smith Street 
Charleston, South Carolina 


VINCENT P. KANE 
Mount Pleasant, South Carolina 


JOHN H. SCHUMANN 
200 S.E. 15th Road 
Miami, Florida 


NOTICE THAT INITIAL DECISION HAS BECOME 
FINAL 


The time for filing a petition for review of the initial 
decision in these proceedings has expired. No such 
petition has been filed with respect to the above- 
captioned respondents, and the Commission has not 
chosen to review the initial decision with respect to 
those respondents on its own initiative. 


Accordingly, notice is hereby given, pursuant to Rule 
17(f) of the Commission’s Rules of Practice, that the 
initial decision of the administrative law judge with 
respect to the above respondents has become the 
final decision of the Commission. The order 
contained in that decision revoking the registration of 
S. C. Associates, Inc. as an investment adviser, and 
barring S. C. Associates, Inc., First South Carolina 
Corp., Charles D. Stilwell, Vincent P. Kane and Joan 
H. Schumann from association with any broker, 
dealer, investment adviser or investment company 
with the proviso that, after one year, Schumann may 
apply to the Commission for permission to become so 
associated in a non-supervisory position, upon an 
adequate showing of proper supervision, is hereby 
declared effective. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 700/September 13, 1979 


Admin. Proc. File No. 3-5812 


In the Matter of 


ALLIANCE CAPITAL MANAGEMENT CORPOR- 
ATION 

140 Broadway 

New York, New York 10005 


(801-7492) 


ORDER INSTITUTING PROCEEDINGS AND FIND- 
INGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In connection with a proposed proceeding pursuant 
to Section 203(e) of the Investment Advisers Act of 
1940 (“Advisers Act’), Alliance Capital Management 
Corporation (‘Alliance’), a registered investment 
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adviser, has submitted an Offer of Settlement, which 
the Commission has determined it is in the public 
interest to accept. Solely for the purpose of this 
proceeding, and without admitting or denying the 
allegations and findings contained herein, Alliance 
consents to the findings and order of the Commission 
imposing the remedial sanctions set forth below. 


Accordingly, IT IS ORDERED that a proceeding 
pursuant to Section 203(e) of the Advisers Act be, 
and it hereby is, instituted. 


On the basis of the Order Instituting Proceedings and 
the Offer of Settlement, it is found that: 


During the period from approximately May 4, 1973 to 
April 30, 1975, Alliance willfully violated Section 206 
of the Advisers Act in that disclosure was not made 
to certain discretionary clients of Alliance who were 
paying brokerage commissions on over-the-counter 
transactions to Alcor Securities Corporation (‘Al- 
cor’’), a wholly-owned subsidiary of Alliance, which 
issued confirmations showing the charges on those 
transactions, that (i) most of those transactions were 
effectuated with market-makers by personnel of 
Alliance, rather than of Alcor, and (ii) certain other 
discretionary clients of Alliance, similarly situated, 
paid no commissions on over-the-counter trans- 
actions. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offer of Settle- 
ment. 


Accordingly, IT 1S ORDERED that Alliance be, and it 
hereby is, censured and IT IS FURTHER ORDERED 
that Alliance comply with the undertakings contained 
in its Offer of Settlement that: 


1. Alliance will cause Alcor to seek to 
withdraw its registration as a broker-dealer 
pursuant to Section 15(b) of the Securities 
Exchange Act of 1934; and 


2. Alliance, through its affiliated broker- 
dealer, will cause to be provided, to each of 
its clients who were charged commissions on 
over-the-counter (“OTC’’) transactions dur- 
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ing the period from May 4, 1973 to April 30, 
1975, executions without charge on agency 
transactions in listed securities, over a three- 
year period in equal annual installments, for 
the number of shares which is equivalent 
(dollar for dollar) to the number of shares for 
which commissions (net of brokerage off- 
sets) were charged them on over-the-counter 
transactions during that period, provided that 


an appropriate release is obtained from such 
client. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 8865/September 10, 1979 


U.S. v. RICHARD H. SNOOKS 
(W.D., Mo. 79-00109-01-CR-W-1) 


Ronald S. Reed, Sr., United States Attorney for the 
Western District of Missouri; William D. Goldsberry, 
Administrator of the Chicago Regional Office, and 
John F. Kern, Attorney-In-Charge of the St. Louis 
Branch Office of the Securities and Exchange Com- 
mission, announced that on August 20, 1979, a 
Federal Grand Jury in Kansas City, Missouri, returned 
a 15-count indictment charging Richard H. Snooks of 
St. Joseph, Missouri, with violations of the anti- 
fraud provisions of the Federal securities laws and the 
mail fraud statute. The indictment charged that 
Snooks, who was formerly president and sole owner 
of Citizens Loan and Savings Company (‘‘CL&S”), 
also of St. Joseph, Missouri, engaged in a scheme, 
device and artifice to defraud numerous investors 
who had placed money in passbook savings accounts 
and certificates of deposit issued by CL&S. 


The indictment further charged that CL&S repre- 
sented itself to be engaged primarily in the consumer 
finance business when, in fact, in excess of 80% of 
its assets were in the form of unsecured loans and 





advances to other companies which were wholly- 
owned by defendant Snooks. In addition, it is 
alleged that Richard H. Snooks diverted in excess of 
$250,000 of funds derived from CL&S to his personal 
use and benefit. 


On August 12, 1977, the Commission filed a civil 
injunctive action against Richard H. Snooks and on 
August 15, 1978, a consent permanent injunction was 
entered against him barring future violations of the 
registration and anti-fraud provisions of the Federal 
securities laws. 


CL& Shas been adjudicated a bankrupt and is being 
liquidated by a court-appointed trustee. Records of 
the bankruptcy court indicate that approximately 
1,050 investors lost over $5 million as a result of the 
CL&S bankruptcy. 


The indictment was the result of a joint investigation 
by the Commission’s St. Louis and Chicago Offices, 
the United States Attorney’s Office in Kansas City, 
Missouri, and the Postal Inspection Service in Kansas 
City, Missouri. 





Litigation Release No. 8866/September 10, 1979 


SEC v. ELMER O’DELL WOODS, et al., (USDC, 
Utah, C 79-0498) 


Robert H. Davenport, Regional Administrator of the 
Denver Regional Office, and G. Gail Weggeland, 
Attorney-in-Charge of the Salt Lake Branch Office, of 
the Securities and Exchange Commission announced 
the filing of a complaint on August 24, 1979, in the 
United States District Court for the District of Utah 
seeking to enjoin Elmer O’Dell Woods, Gale L. Palmer 
and J. Blaine Bailey, all of Salt Lake City, Utah, and 
Henry H. Ramer of Park City, Utah, all individually 
and doing business as World Energy and Mining 
Company, from violating the registration and 
antifraud provisions of the federal securities laws in 
connection with the offer and sale of investment 
contracts, or fractional undivided interests in oil or 
gas rights of World Energy and Mining Company, or 
any other securities of any issuer. 


A Motion for Preliminary Injunction was filed along 
with the complaint. The case was assigned to Chief 
Judge Aldon J. Anderson. 





Litigation Release No. 8867/September 11, 1979 


SEC v. OROFINO, et al., 76 Civil 5553 (WK) 
UNITED STATES v. FRANCIS X. OROFINO, 79 
Cr. 410 

UNITED STATES v. FRANK COPPA, 79 Cr. 410 
UNITED STATES v. RONALD MARTINI, 79 Cr. 
106 


Stephen L. Hammerman, Administrator of the New 
York Regional Office, announced that on June 7, 
1979, Francis X. Orofino (‘Orofino’) of New York, 
New York and Frank Coppa (‘Coppa’) of Staten 
Island, New York plead guilty to informations charg- 
ing them with violations of the anti-fraud provisions 
of the federal securities laws in connection with the 
purchase and sale of the common stock of Tucker 
Drilling Company, Inc. (‘Tucker’). Thereafter, on 
July 25, 1979, Orofino and Coppa received 
suspended sentences and were placed on probation 
for periods of three and five years respectively by the 
Honorable Whitman Knapp, United States District 
Court Judge, for the Southern District of New York. 


On February 22, 1979, in a related case, Ronald 
Martini plead guilty to violations of the registration 
and anti-fraud provisions of the federal securities laws 
in connection with the securities of Tucker. 
Thereafter, he received a suspended sentence and 
was placed on probation for a two year period, 
comprised of two, two year periods of probation 
which run concurrently. 


The above convictions stemmed from a related Com- 
mission injunctive action, SEC v. Orofino, et al., 76 
Civil 5553 (WK) (S.D.N.Y.) 
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Litigation Release No. 8868/September 11, 1979 


UNITED STATES OF AMERICA ex rel. SECURITIES 
AND EXCHANGE COMMISSION v. FUTURISTIC 
FOODS, INC., FUTURE MART, INC., ARTHUR 
SHEVACK, DENNIS SHEVACK, PETER CANCILLA, 
AND RICHARD MULLIGAN, 79 Cr. Misc. No.1 (page 
7) (WCC) 


Stephen L. Hammerman, Administrator of the New 
York Regional Office of the Securities and Exchange 
Commission, announced that on September 6, 1979 
the above-named defendants were sentenced by the 
Honorable William C. Conner, United States District 
Judge for the Southern District of New York, in a 
criminal contempt action. 


On April 23, 1979, the defendants had pled guilty to 
criminal contempt of a injunction entered against 
them in 1976. At that time, the defendants also 
agreed to settle civil actions brought by the Commis- 
sion and the Attorney General of New York State. As 
part of the settlement with the Attorney General, the 
defendants have agreed to disgorge a total of 
$500,000 over a three year period to a receiver who 
was also charged with the duty to marshal the assets 
of the corporate defendants for the benefit of 
creditors and injured investors. Judge Conner 
sentenced Arthur Shevack, Dennis Shevack and 
Peter Cancilla each to 18 months imprisonment, 
Richard Mulligan to 12 months imprisonment, and 
suspended execution of the sentences. The four de- 
fendants were also placed on probation for five years 
and compliance with the restitution package was 
made a special condition of probation. The 
corporations, Futuristic Foods, Inc. and Future Mart, 
Inc., were also placed on five years probation. During 
sentencing, Judge Conner characterized the defen- 
dants’ mode of business as a corporate empire based 
upon falsehood. Further, the Court stated were it 
not for the restitution package contained within the 
civil settlement, he would not have been so lenient. 
For additional information, see Litigation Release 
Nos. 6506, 6566, 7407, 8683 and 8734 





Litigation Release No. 8869/September 12, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
DIVERSIFIED INDUSTRIES, INC., ET AL., Civil 
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Action No. 76-2114 (United States District Court for 
the District of Columbia). 


UNITED STATES v. CASTLE, 78 Crim. 713 (JMC) 
(United States District Court for the Southern District 
of New York). 


The Securities and Exchange Commission and Robert 
B. Fiske, Jr., United States Attorney for the 
Southern District of New York, announced today that 
on August 29, 1979, a jury, before the Honorable 
John M. Cannella, Judge of the United States 
District Court for the Southern District of New York, 
returned a verdict of guilty on all counts as to Jerome 
Castle (‘‘Castle’’), defendant in the action United 
States v. Castle. Castle, former President and Chair- 
man of the Board of Penn-Dixie Industries, Inc. 
(‘‘Penn-Dixie’’), a company engaged in the 
manufacture of construction materials, was found 
guilty of mail fraud, wire fraud and conspiracy in 
connection with a scheme to defraud the share- 
holders of Penn-Dixie involving a Florida land trans- 
action. Previoulsy, on May 21, 1979, Castle’s co- 
defendant, Arnold Y. Aronoff (‘‘Aronoff’’), a Detroit 
businessman, pleaded guilty to one count of mail 
fraud stemming from the same indictment. He was 


sentenced to a prison term of two years and fined 
$1000. 


Edward J. Robinson (‘‘Robinson’’), a former 
Michigan state legislator and real estate entrepreneur, 
was the third and final defendant in the criminal 
action. The case against Robinson had been trans- 
ferred, on his motion, to the Eastern District of 
Michigan where on March 15, 1979, Robinson was 
found guilty of mail fraud and wire fraud. Robinson 
was ordered to pay a fine of $2,000 and sentenced to 
a five year prison term, four and one-half years of 
which were suspended. 


In connection with the civil action brought by the 
Securities and Exchange Commission, the Commis- 
sion, announced today that on May 23, 1979, the 
Honorable Charles R. Richey, Judge of the Disrtict 
Court for the District of Columbia, entered Final 
Judgments of Permanent Injunction and Other 
Equitable Relief against Aronoff and Castle Bank & 
Trust (Cayman), Ltd. (“Castle Bank’’), as trustee for 
the JDL Trust, a Cayman Islands trust established 
and controlled by Aronoff. Both Aronoff and Castle 
Bank consented to the entry of the judgments 
without admitting or denying the allegations of the 
Commission’s complaint. The judgment against 
Aronoff permanently enjoins him from future 
violations of the antifraud [(Section 10(b)] and 





reporting [(Section 13(a)] provisions of the Securities 
Exchange Act of 1934 (‘‘Exchange Act’’). The judg- 
ment against the Castle Bank permanently enjoins it 
from future violations of the antifraud provision of the 
Exchange Act. In addition, the judgments provide for 
certain other equitable relief. 


Pursuant to the terms of the judgment against Castle 
Bank and its attached Consent and Undertaking, 
Castle Bank is required to comply in full with the 
terms of the Contract of Sale of Real Estate 
(‘Contract’) which is attached to and incorporated in 
the judgment. The Contract provides for the payment 
by Castle Bank to Penn-Dixie of $4.6 million in cash 
on or before October 1, 1979 and the conveyance by 
Penn-Dixie to Castle Bank of the 5,630 acres of land 
in Putnam County, Florida previously purchased by 
Penn-Dixie. Castle Bank is further ordered by the 
judgment to file with the Court proof that it has 
complied with all of its obligations under the Contract 
by October 10, 1979. 


Pursuant to the judgment against Aronoff and his 
attached Consent and Undertaking, Aronoff is 
required to comply in full with the Guaranty which is 
attached to and incorporated in the Aronoff judg- 
ment. By the terms of the Guaranty, Aronoff 
unconditionally guarantees the obligations of Castle 
Bank under the Contract. Aronoff is ordered by the 
judgment to use his best efforts to see to it that 
Castle Bank fully complies with the terms of the 
Contract. Aronoff is further ordered not to enter into 
any transactions with Penn-Dixie unless he discloses 
to Penn-Dixie all material facts relating to such trans- 
actions. 


In this regard the Cokmmission’s complaint, filed 
November 15, 1976, alleged, that Castle and Aronoff, 
among others, by fraud and deceit caused Penn-Dixie 
in October, 1973 to purchase an approximately 5,500 
acre parcel of primarily swampland in Putnam 
County, Florida for approximately $5.9 million; the 
acreage bought by Penn-Dixie was less than fifty 
percent of a larger parcel of land which Aronoff, 
through his Cayman Islands Trust, had purchased the 
previous day for approximately $5.8 million. 


Another count of the Commission’s complaint sought 
to enjoin Castle and others from future violations of 
Section 13(d) of the Exchange Act and Rule 13d-1 
thereunder in connection with their alleged efforts 
during 1974 and 1975 to take control of Diversified 
Industries, Inc. (‘Diversified’’), a metal processing 
and manufacturing company. In that connection, the 
Securities and Exchange Commission announced 


today that on April 26, 1979, Judge Richey entered a 
Final Judgment of Permanent Injunction against 
Castle enjoining him from future violations of Section 
13(d) of the Exchange Act and Rule 13d-1. Castle 
consented to the entry of the injunction without 
admitting or denying the allegations of the complaint. 


For further details please see Litigation Release Nos. 
7650, 7720, 8020 and 8640. 





Litigation Release No. 8870/September 12, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
SOROS FUND MANAGEMENT, INC. and GEORGE 
SOROS (United States District Court for the 
Southern District of New York, Civil Action No. 
79-2641) 


The Securities and Exchange Commission announced 
that on September 12, 1979 Judge Charles S. Haight, 
Jr., of the United States District Court for the 
Southern District of New York entered a Final Judg- 
ment of Permanent Injunction (“Final Judgment’) 
against Soros Fund Management, Inc. (“SFM’’) and 
George Soros (‘George Soros’’) enjoining them from 
further violations of the anti-fraud and anti-manipula- 
tive provisions of the federal securities laws in con- 
nection with certain activities. SFM is an investment 
adviser for various foreign investment companies, 
and George Soros serves as SFM’s president. The 
two defendants consented to the entry of the Final 
Judgment without admitting or denying the 
allegations of the Commission’s complaint which was 
filed on May 18, 1979. (See Litigation Release No. 
8763/May 21, 1979) 


The Commission’s Complaint alleged that George 
Soros and SFM manipulated the market price of 
Computer Sciences Corporation (“CSC”) common 
stock by engaging in a scheme to sell CSC common 
stock shortly before a public offering of such stock 
which caused the offering price to decline, and 
during such offering, purchasing approximately 
165,000 shares of CSC common stock at an artificially 
low price. The Commission charged that SFM and 
George Soros thereafter purchased additional shares 
of CSC common stock for the purpose of acquiring 
additional stock at artificially low prices and causing 
the market price of CSC common stock to increase. 
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In addition to the entry of the Final Judgment, certain 
equitable relief was ordered by the Court, including 
an order requiring George Soros and SFM to dis- 
close, under certain circumstances, their beneficial 
interest in a class or series of securities prior to indi- 
cating an interest in purchasing such securities during 
a distribution. Further, the Final Judgment prohibits 
George Soros and SFM from engaging in certain 
transactions where there is contemplated a public 
offering of such securities during the period from five 
trading days before a registration statement filed with 
the Commission is declared effective through two 
trading days after the completion of any distribution 
of such securities. SFM was also ordered to adopt, 
implement and maintain procedures designed to 
prevent a recurrence of the type of matters alleged in 
the Commission’s complaint. Finally, George Soros 
and SFM are required to disgorge $14,500.00 in 
accordance with a plan of disgorgement. 
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SECURITIES INVESTOR PROTECTION 
ACT OF 1970 





SECURITIES INVESTOR PROTECTION ACT OF 
1970 
Release No. 91/September 11, 1979 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 699/September 11, 1979 
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